
  
UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

 
 

FORM 8-K
 

 

CURRENT REPORT
Pursuant to Section 13 or 15(d)

of the Securities Exchange Act of 1934

Date of Report (Date of earliest event reported): June 25, 2015
 

 

KEMPHARM, INC.
(Exact name of registrant as specified in its charter)

 
 

Delaware
(State or other jurisdiction of incorporation)

 
001-36913  20-5894398

(Commission File No.)  (IRS Employer Identification No.)

2656 Crosspark Road, Suite 100
Coralville, IA 52241

(Address of principal executive offices and zip code)

Registrant’s telephone number, including area code: (319) 665-2575
 

(Former name or former address, if changed since last report.)
 

 

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the following
provisions:
 

☐ Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
 

☐ Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
 

☐ Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))
 

☐ Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))
   



Section 5 — Corporate Governance and Management

Item 5.02. Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of
Certain Officers.

(b) On June 25, 2014, KemPharm, Inc., a Delaware corporation (the “Company”), appointed Gordon K. Johnson to the newly created position of
Chief Business Officer. As the Company’s Chief Business Officer, Mr. Gordon will no longer act as the Company’s principal financial officer.

(c) On June 25, 2015, the Company promoted R. LaDuane Clifton, age 43, to the position of the Company’s Chief Financial Officer. As the
Company’s Chief Financial Officer, Mr. Clifton will also act as the Company’s principal financial officer and principal accounting officer.

Mr. Clifton served as the Company’s Vice President of Finance and Corporate Controller since April 2015. Prior to joining the Company,
Mr. Clifton served in a variety of positions with The LGL Group, Inc., a publicly held producer of industrial and commercial products and services, from
August 2009 to February 2015, including chief financial officer, secretary and treasurer from December 2012 to February 2015, chief accounting officer and
secretary from March 2010 to December 2012 and corporate controller from August 2009 to March 2010. From August 2008 to August 2009, Mr. Clifton
served as the chief financial officer of a21, Inc., a publicly-held holding company with businesses in stock photography and the online retail and manufacture
of framed art, and as its corporate controller from March 2007 to August 2008. Mr. Clifton was an auditor with KPMG, LLP from August 2004 to March
2007. Mr. Clifton received his B.B.A. and M.B.A. from the University of North Florida.

In accordance with this promotion, the Company entered into an amended and restated employment agreement with Mr. Clifton. Pursuant to this
agreement, Mr. Clifton will receive a base annual salary of $260,000 and will be eligible to participate in the Company’s benefit and compensation plans,
including any cash bonus plan. Pursuant to the agreement, Mr. Clifton is eligible to receive an annual target bonus of up to 35% of his salary, based on the
Company’s achievement of specified corporate goals and Mr. Clifton’s achievement of specified individual goals. Mr. Clifton is also entitled to a stock option
exercisable for 45,000 shares of the Company’s Common Stock. The shares underlying such option will vest on an annual basis in four equal installments,
subject to Mr. Clifton’s continued service at each applicable vesting date. Additionally, in the event that the Company terminates Mr. Clifton’s employment
without cause or Mr. Clifton terminates his employment for good reason three months prior to or within twelve months following a change in control of the
Company, then this option shall become fully vested and immediately exercisable as of such date. The exercise price for this option will be equal to the
closing price of the Company’s Common Stock on the NASDAQ Global Market on the date of grant. Under this agreement, Mr. Clifton is entitled to receive
severance in specified circumstances. In the event that the Company terminates Mr. Clifton without cause or he resigns for good reason, Mr. Clifton will be
entitled to receive: (i) an amount equal to 12 months of his annual base salary, less applicable deductions, payable in accordance with the Company’s normal
payroll schedule, except that the Company will pay such severance in a lump sum on the first pay day immediately following the effective date of termination
if such termination of employment occurs upon 60 days prior to or within one year following a sale that constitutes a “change in control event” as defined
under Section 409A of the Internal Revenue Code of 1986, as amended; (ii) the pro rata portion of any annual incentive compensation for which Mr. Clifton
may be eligible for the year in which his employment is terminated; (iii) monthly reimbursement for the cost of Mr. Clifton’s continued health coverage under
the Company’s health plans until the earlier of (x) the date on which Mr. Clifton is eligible for substantially similar health coverage from a subsequent
employer or (y) the one-year anniversary of the termination of Mr. Clifton’s employment; and (iv) any unvested portion of any outstanding equity award held
by Mr. Clifton shall become fully vested and immediately exercisable. In the event that the Company terminates Mr. Clifton for cause, Mr. Clifton resigns
without good reason, or his employment is terminated due to mutual agreement, then Mr. Clifton will not be entitled to receive severance benefits. In the
event that Mr. Clifton’s employment is terminated due to his death or disability, then Mr. Clifton would be entitled to the pro rata portion of any annual
incentive compensation for which Mr. Clifton may be eligible for the year in which his employment terminated.

The following definitions have been adopted in Mr. Clifton’s amended and restated employment agreement:
 

 •  “cause” means (a) Mr. Clifton performed an act or acts of willful and material malfeasance or misconduct with respect to the performance
of his duties and responsibilities as an employee and



 

executive officer or under the agreement that results in material harm to the Company that remains uncorrected for 15 days after receipt
of written notice, (b) Mr. Clifton’s continued failure to devote his full business time and attention and his best efforts to the faithful
performance of his material duties and responsibilities (other than a failure resulting from disability) that remains uncorrected for 15 days
after receipt of written notice, (c) Mr. Clifton’s material breach of any material provision of the agreement that remains uncorrected for
15 days after receipt of written notice, (d) the commission of an act of fraud, embezzlement, misappropriation, or personal dishonesty
against the Company (which, if proven, would constitute a felony) or (e) the conviction, or plea of nolo contendere, to a crime
constituting a felony; and

 

 

•  “good reason” means (a) material diminution by the Company of Mr. Clifton’s authority, duties or responsibilities the duration of which is
greater than 15 days and which is not the result of his acts or omissions which constitute cause, (b) a material change in the geographic
location at which Mr. Clifton must perform services under the agreement, (c) a material diminution in his base salary which is not the
result of his acts or omissions which constitute cause or (d) any action or inaction that constitutes a material breach by us of the
agreement, including our failure to pay any amounts due to Mr. Clifton or our failure to obtain from a successor the express assumption of
the agreement.

The foregoing summary of Mr. Clifton’s amended and restated employment agreement is qualified in its entirety by reference to the form of such
agreement which the Company anticipates filing as an exhibit to its Quarterly Report on Form 10-Q for the fiscal quarter ended June 30, 2015.

(e) Gordon K. Johnson Employment Agreement

In accordance with Mr. Johnson’s appointment as the Company’s Chief Business Officer, the Company entered into an amended and restated
employment agreement with Mr. Johnson. Pursuant to this agreement, Mr. Johnson will receive a base annual salary of $325,000 and will be eligible to
participate in the Company’s benefit and compensation plans, including any cash bonus plan. Pursuant to this agreement, Mr. Johnson is eligible to receive an
annual target bonus up to 35% of his salary, based on the Company’s achievement of specified corporate goals and Mr. Johnson’s achievement of specified
individual goals. Mr. Johnson is also entitled to a stock option exercisable for 160,000 shares of the Company’s Common Stock. The shares underlying such
option will vest on an annual basis in four equal installments, subject to Mr. Johnson’s continued service at each applicable vesting date. Additionally, in the
event that the Company terminates Mr. Johnson’s employment without cause or Mr. Johnson terminates his employment for good reason three months prior to
or within twelve months following a change in control of the Company, then this option shall become fully vested and immediately exercisable as of such
date. The exercise price for this option will be equal to the closing price of the Company’s Common Stock on the NASDAQ Global Market on the date of
grant. Under this agreement, Mr. Johnson is entitled to receive severance in specified circumstances. In the event that the Company terminates Mr. Johnson
without cause or he resigns for good reason, Mr. Johnson will be entitled to receive: (i) an amount equal to 12 months of his annual base salary, less
applicable deductions, payable in accordance with the Company’s normal payroll schedule, except that the Company will pay such severance in a lump sum
on the first pay day immediately following the effective date of termination if such termination of employment occurs upon 60 days prior to or within one
year following a sale that constitutes a “change in control event” as defined under Section 409A of the Internal Revenue Code of 1986, as amended; (ii) the
pro rata portion of any annual incentive compensation for which Mr. Johnson may be eligible for the year in which his employment is terminated;
(iii) monthly reimbursement for the cost of Mr. Johnson’s continued health coverage under the Company’s health plans until the earlier of (x) the date on
which Mr. Johnson is eligible for substantially similar health coverage from a subsequent employer or (y) the one-year anniversary of the termination of
Mr. Johnson’s employment; and (iv) any unvested portion of any outstanding equity award held by Mr. Johnson shall become fully vested and immediately
exercisable. In the event that the Company terminates Mr. Johnson with cause, Mr. Johnson resigns without good reason, or the employment is terminated due
to mutual agreement, then Mr. Johnson will not be entitled to receive severance benefits. In the event that Mr. Johnson’s employment is terminated due to his
death or disability, then Mr. Johnson would be entitled to the pro rata portion of any annual incentive compensation for which Mr. Johnson may be eligible for
the year in which his employment terminated.



The following definitions have been adopted in Mr. Johnson’s employment agreement:
 

 

•  “cause” means (a) Mr. Johnson performed an act or acts of willful and material malfeasance or misconduct with respect to the
performance of his duties and responsibilities as an employee and executive officer or under the agreement that results in material harm to
us that remains uncorrected for 15 days after receipt of written notice, (b) Mr. Johnson’s continued failure to devote his full business time
and attention and his best efforts to the faithful performance of his material duties and responsibilities (other than a failure resulting from
disability) that remains uncorrected for 15 days after receipt of written notice, (c) Mr. Johnson’s material breach of any material provision
of the agreement that remains uncorrected for 15 days after receipt of written notice, (d) the commission of an act of fraud,
embezzlement, misappropriation, or personal dishonesty against the Company (which, if proven, would constitute a felony) or (e) the
conviction, or plea of nolo contendere, to a crime constituting a felony; and

 

 

•  “good reason” means (a) material diminution by the Company of Mr. Johnson’s authority, duties or responsibilities the duration of which
is greater than 15 days and which is not the result of his acts or omissions which constitute cause, (b) a material change in the geographic
location at which Mr. Johnson must perform services under the agreement, (c) a material diminution in his base salary which is not the
result of his acts or omissions which constitute cause or (d) any action or inaction that constitutes a material breach by us of the
agreement, including the Company’s failure to pay any amounts due to Mr. Johnson or our failure to obtain from a successor the express
assumption of the agreement.

The foregoing summary of Mr. Johnson’s amended and restated employment agreement is qualified in its entirety by reference to the form of
such agreement which the Company anticipates filing as an exhibit to its Quarterly Report on Form 10-Q for the fiscal quarter ended June 30, 2015.

Item 7.01 — Regulation FD.

On June 25, 2015, the Company issued a press release regarding the items described in Item 5.02 above. A copy of the press release is furnished as
Exhibit 99.1 to this Current Report on Form 8-K. The information contained in the press release furnished as Exhibit 99.1 shall not be deemed “filed” for
purposes of Section 18 of the Securities Exchange Act of 1934, as amended, or the Exchange Act, and is not incorporated by reference into any of the
Company’s filings under the Securities Act of 1933, as amended, or the Exchange Act, whether made before or after the date hereof, except as shall be
expressly set forth by specific reference in any such filing.

 
Item 9.01 Financial Statements and Exhibits.

(d) Exhibits
 
Exhibit

No.   Description

99.1   Press Release titled “KemPharm, Inc. Announces Changes to Senior Leadership to Target Strategic Opportunities” dated June 25, 2015.



SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.
 

KEMPHARM, INC.
Date: June 25, 2015

By: /s/ R. LaDuane Clifton
R. LaDuane Clifton
Chief Financial Officer
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Exhibit 99.1
 

KemPharm, Inc. Announces Changes to Senior Leadership to Target Strategic Opportunities

Rusty Johnson Named as Newly Created Chief Business Officer; LaDuane Clifton Appointed as Chief Financial Officer

Coralville, IA – June 25, 2015 – KemPharm, Inc. (NASDAQ: KMPH), a clinical-stage specialty pharmaceutical company engaged in the discovery and
development of proprietary prodrugs, today announced the appointment of Gordon K. “Rusty” Johnson to the new role of Chief Business Officer and the
promotion of R. LaDuane Clifton to Chief Financial Officer. These changes are intended to enhance KemPharm’s focus on strategic opportunities for
KP201/APAP and its pipeline of other prodrug product candidates in development.

As Chief Business Officer, Mr. Johnson, who first joined the Company in 2013 as Chief Operating Officer and Chief Financial Officer, will lead KemPharm’s
strategic and business development initiatives related to the Company’s pipeline of prodrug candidates, including its lead candidate, KP201/APAP, the
Company’s most advanced product candidate. He will also continue to focus on capital markets activities and investor relations.

Travis C. Mickle, Ph.D., President and Chief Executive Officer of KemPharm, said, “Creating the role of Chief Business Officer is an exciting milestone for
KemPharm, which we believe reflects our growth as a specialty pharmaceutical company. Based on the current status of our product candidate pipeline, we
believe enhancing our strategic focus on business development is paramount, and we’re proud to have Rusty lead this effort. Since joining the team, Rusty has
been instrumental in positioning the Company financially, including two successful private financings in 2014 and 2015, followed by our successful IPO this
past April. We have great confidence in focusing his efforts on our strategic business opportunities given his strong track record of success in our industry.”

As the Company’s Chief Financial Officer, Mr. Clifton will assume responsibility for the Company’s financial and operating activities. He joined KemPharm
in April 2015 as Vice President of Finance and Corporate Controller. Prior to joining the Company, Mr. Clifton served in a variety of positions, including
chief financial officer, secretary and treasurer with The LGL Group, Inc., a publicly held producer of industrial and commercial products and services.
Mr. Clifton also previously served as the chief financial officer of a21, Inc., a publicly-held holding company with businesses in stock photography and the
online retail and manufacture of framed art, as well as an auditor with KPMG, LLP.



Dr. Mickle said, “We are pleased to have LaDuane assume this key executive role given his business leadership experience as a public company CFO. We
expect he will continue building upon the value he’s brought to the Company, both pre and post-IPO, taking a lead role in supporting KemPharm’s growth
trajectory as we seek to realize what we believe to be the strategic and commercial potential of KP201/APAP and the other product candidates in our prodrug
pipeline.”

About KemPharm:

KemPharm is a clinical-stage specialty pharmaceutical company focused on the discovery and development of prodrugs to treat serious medical conditions
through its LAT platform technology. KemPharm utilizes its LAT platform technology to generate improved prodrug versions of FDA-approved drugs in the
high need areas of pain, ADHD and other CNS disorders.

Caution Concerning Forward Looking Statements:

This press release may contain forward-looking statements made in reliance upon the safe harbor provisions of Section 27A of the Securities Act of 1933, as
amended, and Section 21 E of the Securities Exchange Act of 1934, as amended. Forward-looking statements include all statements that do not relate solely to
historical or current facts, and can be identified by the use of words such as “may,” “will,” “expect,” “project,” “estimate,” “anticipate,” “plan,” “believe,”
“potential,” “should,” “continue” or the negative versions of those words or other comparable words. These forward-looking statements are not guarantees of
future actions or performance. These forward-looking statements are based on information currently available to KemPharm and its current plans or
expectations, and are subject to a number of uncertainties and risks that could significantly affect current plans. Actual results and performance could differ
materially from those projected in the forward-looking statements as a result of many factors, including, without limitation, the risks and uncertainties
associated with: KemPharm’s financial resources and whether they will be sufficient to meet KemPharm’s business objectives and operational requirements;
results of earlier studies and trials may not be predictive of future clinical trial results, the protection and market exclusivity provided by KemPharm’s
intellectual property; risks related to the drug discovery and the regulatory approval process; and, the impact of competitive products and technological
changes. KemPharm’s forward-looking statements also involve assumptions that, if they prove incorrect, would cause its results to differ materially from
those expressed or implied by such forward-looking statements. These and other risks concerning KemPharm’s business are described in additional detail in
KemPharm’s Registration Statement on Form S-1 (Registration No. 333-202660) declared effective April 15, 2015, and KemPharm’s other Periodic and
Current Reports filed with the Securities and Exchange Commission. KemPharm is under no obligation to (and expressly disclaims any such obligation to)
update or alter its forward-looking statements, whether as a result of new information, future events or otherwise.

###
 
For KemPharm, Inc.: Media / Investor Contacts:
Gordon K. “Rusty” Johnson
319-665-2575
info@kempharm.com

Jason Rando / Joshua Drumm, Ph.D.
Tiberend Strategic Advisors, Inc.
212-375-2665 / 2664
jrando@tiberend.com
jdrumm@tiberend.com


