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KEMPHARM, INC.
1180 Celebration Boulevard, Suite 103

Celebration, FL 34747
 

NOTICE OF ANNUAL MEETING OF STOCKHOLDERS
 

To Be Held On June 28, 2022
 
Dear Stockholder:
 

You are cordially invited to attend the 2022 Annual Meeting of Stockholders (the “Annual Meeting”) of KEMPHARM, INC., a Delaware corporation (“KemPharm,” the “Company,” “we,” “our” or “us”). The meeting will be held
on Tuesday, June 28, 2022, at 9:00 am Eastern Time and will be held virtually on the internet at www.meetnow.global/M42QKRG for the following purposes:
 

 1. To elect Travis C. Mickle, Ph.D. and Tamara A. Seymour to the Company’s board of directors as Class I directors to hold office until the 2025 annual meeting of stockholders, and until their respective successors shall have
been duly elected and qualified;

   
 2. To ratify the appointment of RSM US LLP as the independent registered public accounting firm of the Company for its fiscal year ending December 31, 2022; and
   
 3. To conduct any other business properly brought before the meeting.
 

These items of business are more fully described in the Proxy Statement accompanying this Notice.
 

The record date for the Annual Meeting is May 10, 2022. Only stockholders of record at the close of business on that date may vote at the meeting or any continuation, adjournment or postponement thereof. A complete list of such
stockholders will be open to the examination of any stockholder for a period of ten days prior to the Annual Meeting for a purpose germane to the meeting during ordinary business hours at the Company’s principal executive offices.
The list of these stockholders will also be available during the Annual Meeting after entering the information included on your Notice of Internet Availability of Proxy Materials, on your proxy card or on the instructions that
accompanied your proxy materials.
 
 By Order of the Board of Directors  
   
 /s/ R. LaDuane Clifton  
 R. LaDuane Clifton, CPA  
 Chief Financial Officer, Secretary and Treasurer  
 
Celebration, FL
May 12, 2022
 

 

 
IMPORTANT NOTICE REGARDING THE AVAILABILITY OF PROXY MATERIALS FOR

THE STOCKHOLDER MEETING TO BE HELD ON TUESDAY, JUNE 28, 2022
 

This Proxy Statement and our 10-K for the year ended December 31, 2021 are available at
www.envisionreports.com/KMPH

 
Pursuant to the internet proxy rules promulgated by the Securities and Exchange Commission, the Company has elected to provide access to its proxy materials over the internet. Accordingly, stockholders of record

at the close of business on May 10, 2022 will receive a Notice of Internet Availability of Proxy Materials and may vote at the Annual Meeting and any continuation, adjournment or postponement thereof. The
Company expects to mail the Notice of Internet Availability of Proxy Materials on or about May 19, 2022.
 

You are cordially invited to attend the meeting virtually on the internet. Whether or not you expect to attend the meeting, please vote over the telephone or the internet as instructed in these materials, as promptly as
possible in order to ensure your representation at the meeting. Even if you have voted by proxy, you will still be able to change your vote virtually during the meeting if you attend. Please note, however, that if your
shares are held of record by a broker, bank or other nominee and you wish to vote at the meeting, you must obtain a proxy issued in your name from that record holder.
 

If you plan to attend the meeting virtually, please follow the registration instructions as outlined in the Proxy Statement accompanying this Notice. 
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KEMPHARM, INC.
1180 Celebration Boulevard, Suite 103

Celebration, FL 34747
 

PROXY STATEMENT
FOR THE 2022 ANNUAL MEETING OF STOCKHOLDERS

 
TO BE HELD ON JUNE 28, 2022, AT 9:00 A.M. EASTERN TIME 

 
QUESTIONS AND ANSWERS ABOUT THESE PROXY MATERIALS AND VOTING

 
Why did I receive a notice regarding the availability of proxy materials on the internet?
 

Pursuant to rules adopted by the Securities and Exchange Commission (the “SEC”), we have elected to provide access to our proxy materials over the internet. Accordingly, we have sent you a Notice of Internet Availability of Proxy
Materials (the “Notice”) because the Board of Directors (the “Board”) of KemPharm, Inc. (sometimes referred to as “us,” “we,” the “Company” or “KemPharm”) is soliciting your proxy to vote at the 2022 Annual Meeting of
Stockholders (the “Annual Meeting”), including at any continuation, adjournments or postponements of the meeting. All stockholders as of the Record Date will have the ability to access the proxy materials on the website referred to in
the Notice or request to receive a printed set of the proxy materials. Instructions on how to access the proxy materials over the internet or to request a printed copy may be found in the Notice.
 

We intend to mail the Notice on or about May 19, 2022 to all stockholders of record entitled to vote at the Annual Meeting.
 
Will I receive any other proxy materials by mail?
 

We may send to our stockholders on the Record Date this proxy statement, the Company’s Annual Report on Form 10-K for the year ended December 31, 2021, and a proxy card, along with a copy of the Notice, on or after May 29,
2022.
 
How do I attend the Annual Meeting?
 

The Annual Meeting will be a completely virtual meeting of stockholders, which will be conducted exclusively by webcast. You are entitled to participate in the Annual Meeting only if you were a stockholder of the Company as of
the close of business on May 10, 2022 (the “Record Date”), or if you hold a valid proxy for the Annual Meeting. No physical meeting will be held.
 

You will be able to attend the Annual Meeting online and submit your questions during the Annual Meeting by visiting www.meetnow.global/M42QKRG. You also will be able to vote your shares online by attending the Annual
Meeting by webcast.
 

To participate in the Annual Meeting, you will need to review the information included on your Notice, on your proxy card or on the instructions that accompanied your proxy materials. You will need a password to enter the Annual
Meeting. Your password for the Annual Meeting is included in your Notice, on your proxy card or on the instructions that accompanied your proxy materials. If you virtually enter the meeting using your password, you will be
considered present for purposes of the Annual Meeting and your shares will be counted toward the Annual Meeting quorum requirement.
 

If you hold your shares through an intermediary, such as a bank or broker, you must register in advance using the instructions below.
 

The Annual Meeting will begin promptly at 9:00 a.m., Eastern Time. We encourage you to access the Annual Meeting prior to the start time leaving ample time for the check in. Please follow the registration instructions as outlined in
this proxy statement.
 
Why are you holding a virtual meeting instead of a physical meeting?
 

We believe that hosting a virtual meeting will enable more of our stockholders to attend and participate in the meeting since our stockholders can participate from any location around the world with internet access.
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Who can vote at the Annual Meeting?
 

Only stockholders of record at the close of business on the Record Date or holders of a valid proxy will be entitled to vote at the Annual Meeting. On the Record Date, there were 34,422,503 shares of the Company’s common stock
(the “Common Stock”) outstanding and entitled to vote.
 

Stockholder of Record: Shares Registered in Your Name
 

If at the close of business on the Record Date, your shares were registered directly in your name with our transfer agent, Computershare Trust Company, N.A. (“Computershare”), then you are a stockholder of record. As a stockholder
of record, you may vote virtually at the Annual Meeting or vote by proxy. Whether or not you plan to attend the Annual Meeting, we urge you to vote by proxy over the telephone or on the internet as instructed below or return the
proxy card we may mail to you to ensure your vote is counted.
 

Beneficial Owner: Shares Registered in the Name of a Broker or Bank
 

If at the close of business on the Record Date, your shares were held, not in your name, but rather in an account at a brokerage firm, bank, dealer or other similar organization, then you are the beneficial owner of shares held in “street
name” and the Notice is being forwarded to you by that organization. The organization holding your account is considered to be the stockholder of record for purposes of voting at the Annual Meeting. As a beneficial owner, you have
the right to direct your broker or other agent regarding how to vote the shares in your account. You are also invited to attend the Annual Meeting by registering to attend in accordance with the instructions provided below. However,
since you are not the stockholder of record, you may not vote your shares virtually at the Annual Meeting unless you request and obtain a valid proxy from your broker or other agent.
 
What am I voting on?
 

There are two matters scheduled for a vote:
 

 ● Election of Travis C. Mickle, Ph.D. and Tamara A. Seymour to the Company’s board of directors as Class I directors to hold office until the 2025 annual meeting of stockholders, and until their respective successors shall have
been duly elected and qualified (Proposal 1); and

   

 ● Ratification of the appointment by the audit committee of the Board (the “Audit Committee”) of RSM US LLP (“RSM”) as independent registered public accounting firm of the Company for its fiscal year ending December
31, 2022 (Proposal 2).

 
How do I register to attend the Annual Meeting virtually on the internet?
 

If you are a registered stockholder (i.e., you hold your shares through our transfer agent, Computershare), you do not need to register to attend the Annual Meeting. Please follow the instructions on the notice or proxy card that you
received.
 

If you hold your shares through an intermediary, such as a bank or broker, you must register in advance to attend the Annual Meeting.
 
To register to attend the Annual Meeting online, you must submit proof of your proxy power (legal proxy) reflecting your KemPharm holdings along with your name and email address to Computershare. Requests for registration

must be labeled as “Legal Proxy” and be received no later than 5:00 p.m., Eastern Time, on June 24, 2022.
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You will receive a confirmation of your registration by email after we receive your registration materials.
 

Requests for registration should be directed as follows:
 

If by email:
 

Forward the email from your broker, or attach an image of your legal proxy, to legalproxy@computershare.com
 

If by mail:
 

Mail a copy of your legal proxy to:
 

Computershare
KemPharm Legal Proxy
P.O. Box 43001
Providence, RI 02940-3001

 
What if another matter is properly brought before the meeting?
 

The Board knows of no other matters that will be presented for consideration at the Annual Meeting. If any other matters are properly brought before the meeting, it is the intention of the persons named in the accompanying proxy to
vote on those matters in accordance with their best judgment.
 
How do I vote?
 

For Proposal 1, you may either vote “For” all the nominees to the Board or you may “Withhold” your vote for any nominee you specify. For Proposal 2, you may vote “For” or “Against” or abstain from voting.
 

The procedures for voting are fairly simple:
 

Stockholder of Record: Shares Registered in Your Name
 

If you are a stockholder of record, you may vote online at the Annual Meeting, vote by proxy over the telephone, vote by proxy online, or vote by proxy using and mailing a proxy card that you may request or that we may elect to
deliver at a later time. Whether or not you plan to attend the Annual Meeting, we urge you to vote by proxy to ensure your vote is counted. You may still attend the meeting and vote online during the Annual Meeting even if you have
already voted by proxy.
 
 ● To vote online at the Annual Meeting, register for the Annual Meeting using the instructions above.
   

 ● To vote over the telephone, dial toll-free 1-800-652-8683 using a touch-tone phone and follow the recorded instructions. You will be asked to provide the company number and control number from the Notice. Your telephone
vote must be received by 10:00 a.m. Eastern Time on June 28, 2022, to be counted.

   

 ● To vote online prior to the Annual Meeting, go to http://www.envisionreports.com/KMPH to complete an electronic proxy card. You will be asked to provide the company number and control number from the Notice. Your
internet vote must be received by 10:00 a.m. Eastern Time on June 28, 2022, to be counted.

   

 ● To vote by mail using the proxy card, if you request one or we elect to deliver one, simply complete, sign and date the proxy card and return it promptly in the envelope provided. If you return your signed proxy card to us
before the Annual Meeting, we will vote your shares as you direct.

 
Beneficial Owner: Shares Registered in the Name of Broker or Bank

 
If you are a beneficial owner of shares registered in the name of your broker, bank, or other agent, you should have received a Notice containing voting instructions from that organization rather than from us. Simply follow the voting

instructions in the Notice to ensure that your vote is counted. To vote online at the Annual Meeting, you must obtain a valid proxy from your broker, bank or other agent. Follow the instructions from your broker or bank included with
these proxy materials, or contact your broker or bank to request a proxy form.
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We provide an internet proxy to allow you to vote your shares online, with procedures designed to ensure the authenticity and correctness of your proxy vote instructions. However, please be aware that you must

bear any costs associated with your internet access, such as usage charges from internet access providers and telephone companies.
 

 

 
How many votes do I have?
 

On each matter to be voted upon, you have one vote for each share of Common Stock you own at the close of business on the Record Date.
 
What happens if I do not vote?
 

Stockholder of Record: Shares Registered in Your Name
 

If you are a stockholder of record as of the Record Date and do not vote prior to the Annual Meeting online, by telephone, by completing your proxy card, or during the Annual Meeting online, your shares will not be voted.
 

Beneficial Owner: Shares Registered in the Name of Broker or Bank
 

If you are a beneficial owner and do not instruct your broker, bank or other agent how to vote your shares, the question of whether your broker or nominee will still be able to vote your shares depends on whether the New York Stock
Exchange (“NYSE”) deems the particular proposal to be a “routine” matter. Brokers and nominees can use their discretion to vote “uninstructed” shares with respect to matters that are considered to be “routine,” but not with respect to
“non-routine” matters. Under the rules and interpretations of the NYSE, “non-routine” matters are matters that may substantially affect the rights or privileges of stockholders, such as mergers, stockholder proposals, elections of
directors (even if not contested), executive compensation (including any advisory stockholder votes on executive compensation and on the frequency of stockholder votes on executive compensation), and certain corporate governance
proposals, even if management-supported.
 

In this regard, Proposal 1, is considered to be “non-routine” under NYSE rules, meaning that your broker or nominee may not vote your shares on this proposal in the absence of your voting instructions. However, Proposal 2 is
considered to be a “routine” matter under NYSE rules, meaning that if you do not return voting instructions to your broker or nominee by its deadline, your shares may be voted by your broker or nominee in its discretion on Proposal 2. 
 
What if I return a proxy card or otherwise vote but do not make specific choices?
 

If you return a signed and dated proxy card or otherwise vote without marking voting selections, your shares will be voted, as applicable, “For” the election of both nominees for director and “For” the ratification of the appointment
by the Audit Committee of RSM as the Company’s independent registered public accounting firm for the fiscal year ending December 31, 2022. If any other matter is properly presented at the Annual Meeting, your proxyholder (one of
the individuals named on your proxy card) will vote your shares using his or her best judgment.
 
Who is paying for this proxy solicitation?
 

We will pay for the entire cost of soliciting proxies. In addition to these proxy materials, our directors and employees may also solicit proxies in person, by telephone, or by other means of communication. Directors and employees
will not be paid any additional compensation for soliciting proxies. We may also reimburse brokerage firms, banks, and other agents for the cost of forwarding proxy materials to beneficial owners.
 
What does it mean if I receive more than one Notice?
 

If you receive more than one Notice, your shares may be registered in more than one name or in different accounts. Please follow the voting instructions on the applicable Notice to ensure that all of your shares are voted.
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Can I change my vote after submitting my proxy?
 

Stockholder of Record: Shares Registered in Your Name
 

Yes. You can revoke your proxy at any time before the final vote at the meeting. If you are the record holder of your shares, you may revoke your proxy in any one of the following ways:
 
 ● You may grant a subsequent proxy by telephone.
   
 ● You may grant a subsequent proxy online.
   
 ● You may submit another properly completed proxy card with a later date.
   
 ● You may send a timely written notice that you are revoking your proxy to our Corporate Secretary at 1180 Celebration Boulevard, Suite 103, Celebration, FL 34747.
   
 ● You may attend the Annual Meeting and vote online. Simply attending the meeting will not, by itself, revoke your proxy.
 

Your most current proxy card, telephone or internet proxy is the one that is counted.
 

Beneficial Owner: Shares Registered in the Name of Broker or Bank
 

If your shares are held by your broker or bank as a nominee or agent, you should follow the instructions provided by your broker or bank.
 
When are stockholder proposals and director nominations due for next year’s annual meeting?
 

Stockholders who intend to have a proposal considered for inclusion in next year’s proxy materials for presentation at our 2023 annual meeting of stockholders pursuant to Rule 14a-8 under the Securities Exchange Act of 1934, as
amended (the “Exchange Act”) must submit the proposal in writing by January 19, 2023, to our Corporate Secretary at 1180 Celebration Boulevard, Suite 103, Celebration, FL 34747. If you wish to submit a proposal (including a
director nomination) for presentation at the meeting that is not to be included in next year’s proxy materials, you must do so by March 30, 2023, but no earlier than February 28, 2023; provided, however that if next year's annual
meeting is advanced more than 30 days prior to or delayed by more than 30 days after June 28, 2023, your proposal must be submitted (i) not earlier than the close of business on the 120th day prior to such annual meeting and not later
than the close of business on the later of the 90th day prior to such annual meeting; or (ii) the tenth day following the day on which public announcement of the date of such meeting is first made. You are also advised to review our
bylaws, which contain additional requirements about advance notice of stockholder proposals and director nominations.
 

In addition to satisfying the foregoing requirements under our bylaws, to comply with the universal proxy rules, stockholders who intend to solicit proxies in support of director nominees other than the Company’s nominees must
provide notice that sets forth the information required by Rule 14a-19 under the Exchange Act no later than May 1, 2023.
 

In connection with our solicitation of proxies for our 2023 annual meeting of stockholders, we intend to file a proxy statement and WHITE proxy card with the SEC. Stockholders may obtain our proxy statement (and any
amendments and supplements thereto) and other documents as and when filed with the SEC without charge from the SEC’s website at: www.sec.gov.
 
How are votes counted?
 

Votes will be counted by the inspector of election appointed for the meeting.
 
What are “broker non-votes”?
 

As discussed above, when a beneficial owner of shares held in “street name” does not give instructions to the broker or nominee holding the shares as to how to vote on matters deemed by the NYSE to be “non-routine,” the broker or
nominee cannot vote the shares. These unvoted shares are counted as “broker non-votes.”
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How many votes are needed to approve each proposal?
 

The following table summarizes the minimum vote needed to approve each proposal and the effect of abstentions and broker non-votes.
 

Proposal
Number

 
Proposal Description

 
Vote Required for Approval

 Effect of Votes Withheld or
Abstentions

 
Effect of Broker Non-Votes

1  Election of Directors  The plurality of the votes of the holders of shares present and entitled
to vote on the proposal. Nominees receiving the most “For” votes will

be elected as Class I directors.

 Votes withheld will have no effect.
Abstentions are not applicable.

 No effect

         
2  Ratification of the appointment of RSM US LLP as the Company’s

independent registered public accounting firm for its fiscal year
ending December 31, 2022

 “For” votes from the holders of a majority of shares present in person
or represented by proxy and entitled to vote on the matter will ratify

the appointment.

 Against  As brokers have discretion to vote,
we do not expect any broker non-

votes on this proposal. (1)
         
(1)     This proposal is considered to be a “routine” matter under NYSE rules. Accordingly, if you hold your shares in street name and do not provide voting instructions to your broker, bank, or other agent that holds your shares, your
broker, bank, or other agent has discretionary authority under NYSE rules to vote your shares on this proposal.
 
What is the quorum requirement?
 

A quorum of stockholders is necessary to hold a valid meeting. A quorum will be present if stockholders holding at least a majority of the outstanding shares entitled to vote are present at the meeting in person or represented by
proxy. At the close of business on the Record Date, there were 34,422,503 shares outstanding and entitled to vote. Thus, the holders of 17,211,252 shares must be present in person or represented by proxy at the meeting to have a
quorum.
 

Your shares will be counted towards the quorum only if you submit a valid proxy by telephone, internet or proxy card (or one is submitted on your behalf by your broker, bank or other nominee) or if you vote online during the Annual
Meeting. Abstentions and broker non-votes will be counted towards the quorum requirement. If there is no quorum, the holders of a majority of shares present at the meeting in person or represented by proxy may adjourn the meeting to
another date.
 
How can I find out the results of the voting at the Annual Meeting?
 

We intend to announce preliminary voting results at the Annual Meeting. In addition, final voting results will be published in a current report on Form 8-K that we expect to file within four business days after the Annual Meeting. If
final voting results are not available to us in time to file a Form 8-K within four business days after the meeting, we intend to file a Form 8-K to publish preliminary results and, within four business days after the final results are known
to us, file an additional Form 8-K to publish the final results.
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PROPOSAL 1
 

ELECTION OF DIRECTORS
 

Our Board is divided into three classes. Each class consists, as nearly as possible, of one-third of the total number of directors, and each class has a three-year term. Vacancies on the Board may be filled only by persons elected by a
majority of the remaining directors. A director elected by the Board to fill a vacancy in a class, including vacancies created by an increase in the number of directors, shall serve for the remainder of the full term of that class and until
the director’s successor is duly elected and qualified.
 

The Board presently has six members. The current class structure is as follows: Class I, whose current term will expire at the Annual Meeting and, if elected at the Annual Meeting, whose subsequent term will expire at the 2025
annual meeting of stockholders; Class II, whose term will expire at the 2023 annual meeting of stockholders; and Class III, whose term will expire at the 2024 annual meeting of stockholders. The current Class I directors are Travis C.
Mickle, Ph.D. and Tamara A. Seymour; the current Class II directors are Richard W. Pascoe and David S. Tierney; and the current Class III directors are  Matthew R. Plooster and Joseph B. Saluri. Each of the nominees listed below is
currently a Class I director of the Company. Travis C. Mickle, Ph.D. was previously elected by the stockholders. Tamara A. Seymour was recommended to serve as a director by a third-party search firm and was appointed to the Board
in August 2021. If elected at the Annual Meeting, each of these nominees would serve until the 2025 annual meeting of our stockholders and until his or her successor has been duly elected and qualified, or, if sooner, until the director’s
death, resignation or removal. It is our policy to encourage directors and nominees for director to attend the Annual Meeting. All of our then incumbent directors attended the 2021 annual meeting of our stockholders.
 

Directors are elected by a plurality of the votes of the holders of shares present in person or represented by proxy and entitled to vote on the election of directors. Accordingly, the two nominees receiving the highest number of
affirmative votes will be elected. Shares represented by executed proxies will be voted, if authority to do so is not withheld, for the election of the two nominees named below. If any nominee becomes unable to serve or for good cause
will not serve as a director, shares that would have been voted for that nominee may instead be voted for the election of a substitute nominee proposed by our Board. Each person nominated for election has agreed to serve if elected.
Our management has no reason to believe that either nominee would be unable to serve.
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NOMINEES FOR ELECTION AS A CLASS I DIRECTOR FOR A THREE-YEAR TERM EXPIRING AT THE 2025 ANNUAL MEETING
 
Travis C. Mickle, Ph.D.
 

Dr. Mickle, age 49, is a co-founder of our Company and has served as a member of our Board since our inception in 2006 and chairman of our Board from November 2014 to November 2021. Dr. Mickle served as our president and
chief scientific officer from 2006 to October 2010 and has served as our president and chief executive officer since October 2010. Prior to founding our Company, Dr. Mickle spent five years with New River Pharmaceuticals, a
specialty pharmaceutical company, where he was a senior research scientist from 2001 to 2002, the director of chemistry from 2002 to 2003 and the director of drug discovery and CMC from 2003 to 2005. Dr. Mickle received his Ph.D.
degree from the University of Iowa and his B.A. degree from Simpson College. Our Board believes that Dr. Mickle’s leadership of our Company since its inception, knowledge of our Company as founder and experience with
pharmaceutical companies provides him with the qualifications and skills to serve as a director of our Company.
 
Tamara A. Seymour
 

Ms. Seymour, age 63, has served as a director and audit committee chair of our Company since August 2021. Ms. Seymour has more than 30 years of life sciences industry experience including 20 years as a chief financial officer.
Her extensive experience includes leading multiple private and public financings and M&A transactions as well as leading the finance, investor relations, human resources, administration and managed care functions. She currently
serves as a board member and audit committee chair of Artelo Biosciences, Inc. and Kintara Therapeutics, Inc., both publicly-traded clinical-development stage companies. Ms. Seymour served on the board of directors of Beacon
Discovery, Inc. from 2018 until their acquisition in March 2021. Ms. Seymour was interim CFO of Immunic, Inc., a publicly-traded clinical-stage drug development company in 2019. She served as CFO of Signal Genetics, Inc. (now
Viridian Therapeutics, Inc.), a publicly-traded molecular diagnostics company, from 2014 to 2017, HemaQuest Pharmaceuticals, Inc., a venture-backed clinical-stage drug development company, from 2010 to 2014 and Favrille, Inc.
(now MMR Global, Inc.), a publicly-traded clinical-stage drug development company, from 2001 to 2009. Earlier in her career, she spent eight years in public accounting with Deloitte & Touche LLP and PricewaterhouseCoopers LLP.
Ms. Seymour is a Certified Public Accountant (inactive). She received an MBA, emphasis in Finance, from Georgia State University, and a BBA, emphasis in Accounting, from Valdosta State University. Our Board believes that Ms.
Seymour's experience in corporate management, finance and life science provides her with the qualifications and skills to serve as a director of our Company.
 
 
 

THE BOARD OF DIRECTORS RECOMMENDS
A VOTE IN FAVOR OF EACH NOMINEE NAMED ABOVE.
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CLASS II DIRECTORS CONTINUING IN OFFICE UNTIL THE 2023 ANNUAL MEETING
 
Richard W. Pascoe
 

Mr. Pascoe, age 58, has served as a director of our Company since January 2014 and as our Company’s executive chairman since November 2021. From January 2019 to November 2021, Mr. Pascoe served as the president and chief
executive officer and on the board of directors of Histogen Inc., a biologics company. From March 2013 to January 2019, Mr. Pascoe was the chief executive officer and director of Apricus Biosciences. From August 2008 to March
2013, Mr. Pascoe was the president and chief executive officer and a director of Pernix Sleep, Inc. (formerly known as Somaxon Pharmaceuticals, Inc.), a specialty pharmaceutical company. Prior to Pernix, from 2005 to 2008, Mr.
Pascoe worked for ARIAD Pharmaceuticals, Inc., a specialty pharmaceutical company, where he was most recently senior vice president and chief operating officer. Mr. Pascoe also serves as a director of Seelos Therapeutics, Inc, a
specialty pharmaceutical company. Mr. Pascoe received his B.S. degree from the United States Military Academy at West Point. Our Board believes that Mr. Pascoe’s experience as a pharmaceutical company executive provides him
with the qualifications and skills to serve as a director of our Company.
 
David S. Tierney
 

Dr. Tierney, age 59, has served as a director of our Company since March 2015. Since December 2020, Dr. Tierney has served as president and chief executive officer of Aramis Biosciences, a clinical-stage immuno‑ophthalmology
biopharmaceutical company. From February 2020 until December 2020, Dr. Tierney served as chief executive officer of Pharma Two B, Ltd., a privately held company developing innovative therapeutics based on previously approved
drugs for Parkinson disease. From September 2019 until January 2020, Dr. Tierney served as president and chief executive officer of BiopharmX, a dermatology drug development company. From March 2014 until March 2018, Dr.
Tierney was president chief executive officer of Icon Bioscience, Inc., a privately held ophthalmology company, which was merged into Psivida, Inc to form Eyepoint Pharmaceuticals. From January 2013 until March 2014, Dr. Tierney
was a venture partner at Signet Healthcare Partners, a New York City based life science private equity fund. Dr. Tierney served as president and chief operating officer and as a member of the board of directors of Oceana Therapeutics,
Inc., a private specialty pharmaceutical company, from its organization in 2008 through its sale to Salix Pharmaceuticals, Ltd. in December 2011. Dr. Tierney served as the president and chief executive officer and as a member of the
board of directors of Valera Pharmaceuticals, Inc., a specialty pharmaceutical company, between August 2000 and April 2007, when Valera completed a merger with lndevus Pharmaceuticals, Inc. From January 2000 to August 2000,
Dr. Tierney served as president of Biovail Technologies, a division of Biovail Corporation, a Canadian drug delivery company. From March 1997 to January 2000, Dr. Tierney was senior vice president of drug development at Roberts
Pharmaceutical Corporation and from December 1989 to March 1997, Dr. Tierney was employed by Elan Corporation, a pharmaceutical company, in a variety of management positions. Dr. Tierney is also a director of Catalyst
Pharmaceuticals, Inc. and Bimeda, Inc., a private global veterinary pharmaceutical company. Dr. Tierney received his medical degree from the Royal College of Surgeons in Dublin, Ireland and was subsequently trained in internal
medicine. Our Board believes that Dr. Tierney's experience as a pharmaceutical company executive provides him with the qualifications and skills to serve as a director of our Company.
 
CLASS III DIRECTORS CONTINUING IN OFFICE UNTIL THE 2024 ANNUAL MEETING
 
Matthew R. Plooster
 

Mr. Plooster, age 41, has served as a director of our Company since March 2011. Mr. Plooster co-founded Bridgepoint Investment Banking, a division of Bridgepoint Holdings, LLC and Bridgepoint Holdings NE, LLC, where he has
served as Managing Director since March 2012. Previously, Mr. Plooster worked as an investment banker at DeWaay Investment Banking from October 2010 to March 2012, Morgan Stanley from August 2009 to November 2009 and
Deutsche Bank from 2004 to July 2009. Mr. Plooster received his Certificate in Business Excellence from Columbia Business School and his B.A. degree from the University of Chicago. Our Board believes that Mr. Plooster’s
experience as an investor in and transaction experience with healthcare companies, as well as other board of director’s experience, provides him with the qualifications and skills to serve as a director of our Company.
 
Joseph B. Saluri
 

Mr. Saluri, age 55, has served as a director of our Company since January 2014. Since August 2018, Mr. Saluri has served as the chief executive officer and chairman of the board of BlueAllele, LLC, a start-up biotechnology
company located in Oakdale, Minnesota. Mr. Saluri previously served as general counsel and executive vice president for Calyxt, Inc. from June 2017 to March 2018. Prior to his employment with Calyxt, Inc., Mr. Saluri served as
general counsel for Stine Seed Company and its affiliates from July 1999 to March 2017.  Mr. Saluri practiced as an attorney and solicitor at law with Nicholas Critelli Associates, PC, in Des Moines, Iowa and London, England from
June 1993 to June 1999. Mr. Saluri served as a director of Newlink Genetics Corporation, a public biopharmaceutical company from May 2010 to July 2017. Mr. Saluri received his J.D. degree from Drake University Law School and
his B.S.B.A. degree from Drake University. Our Board believes that Mr. Saluri’s extensive legal background and experience in corporate management, finance and investor relations provides him with the qualifications and skills to
serve as a director of our Company.
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INFORMATION REGARDING THE BOARD OF DIRECTORS AND CORPORATE GOVERNANCE
 
INDEPENDENCE OF THE BOARD OF DIRECTORS
 

As required under the Nasdaq Stock Market (“Nasdaq”) listing standards, a majority of the members of our Board must qualify as “independent,” as affirmatively determined by the Board. Our Board consults with our counsel to
ensure that the Board’s determinations are consistent with relevant securities and other laws and regulations regarding the definition of “independent,” including those set forth in pertinent listing standards of Nasdaq, as in effect from
time to time.
 

Consistent with these considerations, after review of all relevant identified transactions or relationships between each director, or any of his or her family members, and the Company, its senior management and its independent
registered public accounting firm, the Board has affirmatively determined that the following four directors are independent directors within the meaning of the applicable Nasdaq listing standards: Ms. Seymour, Mr. Plooster, Mr. Saluri
and Mr. Tierney.
 

In making this determination, the Board found that none of these directors had a material or other disqualifying relationship with us. The Board considered the current and prior relationships that each non-employee director has with
us and all other facts and circumstances our Board deemed relevant in determining their independence, including the beneficial ownership of our capital stock by each non-employee director. Dr. Mickle, our president and chief
executive officer and Mr. Pascoe, our executive chairman, are not independent directors by virtue of their employment with the Company.
 
FAMILY RELATIONSHIPS
 

There are no family relationships among any of our directors or executive officers.
 
BOARD LEADERSHIP STRUCTURE
 

Our Board is currently chaired by our executive chairman, Mr. Pascoe.
 

We believe that establishing the position of executive chairman helps to ensure that the Board and management act with a common purpose and is appropriate for our Company at this time. We believe that the presence of an executive
chairman provides a single, clear chain of command to execute our strategic initiatives and business plans. In addition, we believe an executive chairman is well-positioned to act as a bridge between management and the Board,
facilitating the regular flow of information. However, our Board will continue to periodically review our leadership structure and may make such changes in the future as it deems appropriate.
 
BOARD DIVERSITY MATRIX
 

Board Diversity Matrix (As of May 12, 2022)
Total Number of Directors 6

 Female Male Non-Binary Did Not Disclose Gender
Part I: Gender Identity     

Directors 1 4 — 1
Part II: Demographic Background     

African American or Black — — — —
Alaskan Native or Native American — — — —
Asian — — — —
Hispanic or Latinx — — — —
Native Hawaiian or Pacific Islander — — — —
White 1 4 — —
Two or More Races or Ethnicities — — — —
LGBTQ+ —
Did Not Disclose Demographic Background 1
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ROLE OF THE BOARD IN RISK OVERSIGHT
 

One of the Board’s key functions is informed oversight of our risk management process. The Board does not have a standing risk management committee, but rather administers this oversight function directly through the Board as a
whole, as well as through various Board standing committees that address risks inherent in their respective areas of oversight. In particular, our Board is responsible for monitoring and assessing strategic risk exposure, including a
determination of the nature and level of risk appropriate for the Company. Our Audit Committee has the responsibility to consider and discuss our major financial risk exposures and the steps our management has taken to monitor and
control these exposures, including guidelines and policies to govern the process by which risk assessment and management is undertaken. The Audit Committee also provides oversight and assistance in connection with our legal,
regulatory and ethical compliance programs as established by management and the Board. The nominating and corporate governance committee of the Board (the “Nominating and Corporate Governance Committee”) oversees all
aspects of our corporate governance functions and related risks. The compensation committee of the Board (the “Compensation Committee”) assesses and monitors whether any of our compensation policies and programs has the
potential to encourage excessive risk-taking. Both the Board as a whole and the various standing committees receive periodic reports from our employees responsible for risk management, as well as incidental reports as matters may
arise. It is the responsibility of the committee chairs to report findings regarding material risk exposures to the Board as quickly as possible. The Board does not believe that its role in the oversight of our risks affects the Board’s
leadership structure.
 
MEETINGS OF THE BOARD OF DIRECTORS
 

Our Board met fifteen times during 2021. Each Board member attended 75% or more of the aggregate number of meetings of the Board and of the committees on which he or she served during the portion of 2021 for which he or she
was a director or committee member.
 

As required under the applicable Nasdaq listing standards, in the fiscal year ending December 31, 2021, our independent directors met seven times in regularly scheduled executive sessions at which only our independent directors
were present.

 
Information Regarding Committees of the Board of Directors
 

The Board has three committees: the Audit Committee, the Compensation Committee and the Nominating and Corporate Governance Committee. The following table provides membership and meeting information for 2021 for each
of the Board committees:
 

Name
 

Audit
 

Compensation
 Nominating and Corporate

Governance
Travis C. Mickle, Ph.D.       
Richard W. Pascoe       
Matthew R. Plooster    X*  X  
Joseph B. Saluri  X  X   X*
David S. Tierney  X  X   X  
Tamara A. Seymour   X*  X    

       
Total meetings in 2021  5  4  4

       
*     Committee Chair       
 

Below is a description of each committee of the Board.
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Audit Committee 
 

The Audit Committee reviews our internal accounting procedures and consults with and reviews the services provided by our independent registered public accounting firm. Our Audit Committee consists of three directors, Tamara
A. Seymour, Joseph B. Saluri and David S. Tierney. Our Board has determined that each of Ms. Seymour, Mr. Saluri and Mr. Tierney are independent directors under Nasdaq listing rules and under Rule 10A-3 under the Exchange Act.
Ms. Seymour is the chair of the Audit Committee and our Board has determined that Ms. Seymour is an “audit committee financial expert” as defined by SEC rules and regulations and based on a qualitative assessment of Ms.
Seymour’s level of knowledge and experience based on a number of factors including her previous business experience as described above under the section titled “Nominees for Election as a Class I Director for a Three-year Term
Expiring at the 2025 Annual Meeting.” The principal duties and responsibilities of the Audit Committee include:
 

 ● appointing and retaining an independent registered public accounting firm to audit our financial statements, overseeing the independent registered public accounting firm’s work and determining the independent registered
public accounting firm’s compensation;

   
 ● approving in advance all audit services and non-audit services to be provided to us by our independent registered public accounting firm;
   

 ● establishing procedures for the receipt, retention and treatment of complaints received by us regarding accounting, internal accounting controls, auditing or compliance matters, as well as for the confidential, anonymous
submission by our employees of concerns regarding questionable accounting or auditing matters;

   

 ● reviewing and discussing with management and our independent registered public accounting firm the results of the annual audit and the independent registered public accounting firm’s review of our quarterly financial
statements; and

   
 ● conferring with management and our independent registered public accounting firm about the scope, adequacy and effectiveness of our internal accounting control and our financial reporting.
 

The Audit Committee met five times during the last fiscal year. Our Board has adopted a written audit committee charter that is available to our stockholders at www.kempharm.com.
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Report of the Audit Committee of the Board of Directors (1)
 

The Audit Committee has reviewed and discussed the audited financial statements for the fiscal year ended December 31, 2021 with our management. The Audit Committee has discussed with the independent registered public
accounting firm the matters required to be discussed by Auditing Standard No. 1301, Communications with Audit Committees, as adopted by the Public Company Accounting Oversight Board (“PCAOB”). The Audit Committee has
also received the written disclosures and the letter from the independent registered public accounting firm required by applicable requirements of the PCAOB regarding the independent registered public accounting firm’s
communications with the Audit Committee concerning independence and has discussed with the independent registered public accounting firm the accounting firm’s independence. Based on the foregoing, the Audit Committee has
recommended to our Board that the audited financial statements be included in the Company’s Annual Report on Form 10-K for the fiscal year ended December 31, 2021.
 
 Tamara A. Seymour (Chair)  
 Joseph B. Saluri  
 David S. Tierney  
 
(1)The material in this report is not “soliciting material,” is not deemed “filed” with the Commission and is not to be incorporated by reference in any filing of the Company under the Securities Act of 1933, as amended (the “Securities

Act”) or the Exchange Act, whether made before or after the date hereof and irrespective of any general incorporation language in any such filing.
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Compensation Committee
 

The Compensation Committee is composed of four directors, Matthew R. Plooster, Tamara A. Seymour, Joseph B. Saluri and David S. Tierney. All members of our Compensation Committee are independent (as independence is
currently defined in Rule 5605(a)(2) of the Nasdaq listing standards) and each is a non-employee member of our Board as defined in Rule 16b-3 under the Exchange Act. Mr. Plooster is the chair of the Compensation Committee. Our
Board has determined that the composition of the Compensation Committee satisfies the applicable independence requirements under, and the functioning of our Compensation Committee, complies with the applicable requirements of
the Nasdaq listing rules and SEC rules and regulations.
 

The principal duties and responsibilities of the Compensation Committee include:
 

 
● establishing and approving, or, if it deems appropriate, recommending to the Board, performance goals and objectives relevant to the compensation of our chief executive officer, evaluating the performance of our chief

executive officer in light of those goals and objectives and setting, or recommending to the full Board for approval, the compensation of our chief executive officer, including incentive-based and equity-based compensation,
based on that evaluation;

   
 ● setting the compensation of our other executive officers, based in part on recommendations of the chief executive officer;
   

 ● exercising administrative authority under our stock plans, as well as stock appreciation rights plans, pension and profit-sharing plans, incentive plans, stock bonus plans, stock purchase plans, bonus plans, deferred
compensation plans, or any other similar programs which may be adopted from time to time;

   
 ● establishing policies and making recommendations to our Board regarding director compensation;
   
 ● reviewing and discussing with management the compensation discussion and analysis that we may be required from time to time to include in SEC filings; and
   
 ● preparing a compensation committee report on executive compensation as may be required from time to time to be included in our annual proxy statements or annual reports on Form 10-K filed with the SEC.
 

The Compensation Committee met four times during 2021. Our Board has adopted a written compensation committee charter that is available to our stockholders at www.kempharm.com.
 
Compensation Committee Processes and Procedures 
 

Typically, the Compensation Committee meets three times per year, but may meet with greater or lesser frequency, as deemed necessary by the Compensation Committee. The agenda for each meeting is usually developed by the
chair of the Compensation Committee, in consultation with our chief executive officer. The Compensation Committee meets regularly in executive sessions. However, from time to time, various members of management and other
employees as well as outside advisors or consultants may be invited by the Compensation Committee to make presentations, to provide financial or other background information or advice or to otherwise participate in Compensation
Committee meetings. Our chief executive officer may not participate in, or be present during, any deliberations or determinations of the Compensation Committee regarding his compensation. The charter of the Compensation
Committee grants the Compensation Committee full access to all books, records, facilities and personnel of the Company. In addition, under the Compensation Committee’s charter, the Compensation Committee has the authority to
obtain, at the expense of the Company, advice and assistance from internal and external legal, accounting or other advisors and other external resources that the Compensation Committee considers necessary or appropriate in the
performance of its duties. The Compensation Committee has direct responsibility for the oversight of the work of any advisers engaged for the purpose of advising the Compensation Committee. In particular, the Compensation
Committee has the authority to retain compensation consultants to assist in its evaluation of executive and director compensation, including the authority to approve the consultant’s reasonable fees and other retention terms. Under the
Compensation Committee’s charter, the Compensation Committee may select, or receive advice from, a compensation consultant, legal counsel or other adviser to the Compensation Committee, other than in-house legal counsel and
certain other types of advisers, only after taking into consideration six factors, prescribed by the SEC and Nasdaq, that bear upon the adviser’s independence. However, there is no requirement that any adviser be independent.
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In 2021, the Compensation Committee engaged Mercer as a compensation consultant, who provided reports and recommendations for the Compensation Committee’s consideration when making compensation decisions for our non-
employee directors and executive officers in 2021. The Compensation Committee has considered the adviser independence factors required under SEC and Nasdaq rules as they relate to Mercer and has determined that Mercer’s work
does not raise a conflict of interest.
 

Under its charter, the Compensation Committee may form, and delegate authority to, subcommittees as appropriate. In 2015, the Compensation Committee formed a single-person non-officer stock award committee, currently
composed of our chief executive officer, Travis C. Mickle, to which it delegated authority to grant, without any further action required by the Compensation Committee, stock awards to employees who are not officers of the Company,
provided that such grants are made in accordance with guidelines established by the Compensation Committee. The purpose of this delegation of authority is to enhance the flexibility of our stock award administration and to facilitate
the timely grant of stock awards to non-management employees, particularly new employees, within specified limits approved by the Compensation Committee. In particular, the single-person non-officer stock award committee may
not grant stock awards to acquire more than 22,500 shares per employee and all grants made by this committee must be made to persons below the level of vice president. As part of the Compensation Committee’s oversight function,
the minutes of each meeting and copies of each action by unanimous written consent of the single-member committee are to be sent to the members of the Compensation Committee. In 2021, the single-member committee exercised its
authority to grant options to purchase an aggregate of 4,500 shares to non-officer employees.
 

The Compensation Committee endeavors to make significant adjustments to annual compensation, determine bonus and equity awards and establish new performance objectives at one or more meetings held during the first quarter of
the year. However, the Compensation Committee also considers matters related to individual compensation, such as compensation for new executive hires, as well as high-level strategic issues, such as the efficacy of our compensation
strategy, potential modifications to that strategy and new trends, plans or approaches to compensation, at various meetings throughout the year. Generally, the Compensation Committee’s process comprises two related elements: the
determination of compensation levels and the establishment of performance objectives for the current year. For executives other than the chief executive officer, the Compensation Committee solicits and considers evaluations and
recommendations submitted to it by the chief executive officer and executive chairman. In the case of the chief executive officer and executive chairman, the evaluation of their performance is conducted by the Compensation
Committee, which determines any adjustments to their compensation as well as awards to be granted. For all executive officers, as part of its deliberations, the Compensation Committee may review and consider, as appropriate,
materials such as financial reports and projections, operational data, tax and accounting information, tally sheets that set forth the total compensation that may become payable to executives in various hypothetical scenarios, executive
stock ownership information, company stock performance data, analyses of historical executive compensation levels and current Company-wide compensation levels and recommendations of the Compensation Committee’s
compensation consultant, including analyses of executive compensation paid at other companies identified by the consultant.
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Nominating and Corporate Governance Committee
 

The Nominating and Corporate Governance Committee is composed of three directors, Joseph B. Saluri, Matthew R. Plooster and David S. Tierney. Mr. Saluri is the chair of the Nominating and Corporate Governance Committee.
All members of the Nominating and Corporate Governance Committee are independent (as independence is currently defined in Rule 5605(a)(2) of the Nasdaq listing standards).
 

The principal duties and responsibilities of the Nominating and Corporate Governance Committee include:
 
 ● identifying, reviewing and evaluating candidates to serve as our directors (consistent with criteria approved by the Board);
   
 ● reviewing and evaluating incumbent directors;
   
 ● recommending to the Board candidates for election to the Board;
   
 ● making recommendations to the Board regarding the membership of the committees of the Board;
   
 ● assessing the performance of the Board; and
   
 ● overseeing and reviewing the Company’s corporate governance functions on behalf of the Board.
 

The Nominating and Corporate Governance Committee met four times during 2021. The Board has adopted a written Nominating and Corporate Governance Committee charter that is available to our stockholders at
www.kempharm.com.
 

The Nominating and Corporate Governance Committee appreciates the value of thoughtfully refreshing the Board over time, and regularly identifies and considers qualities, skills and other director attributes that would enhance the
composition of the Board. The Committee continuously evaluates the need for greater diversity in the composition of the Board in light of its view that new and varied perspectives can provide a valuable benefit,
 

The Nominating and Corporate Governance Committee believes that candidates for director should have certain minimum qualifications, including the ability to read and understand basic financial statements, being over 21 years of
age and having the highest personal integrity and ethics. The Nominating and Corporate Governance Committee also intends to consider such factors as possessing relevant expertise upon which to be able to offer advice and guidance
to management, having sufficient time to devote to the affairs of the Company, demonstrated excellence in his or her field, having the ability to exercise sound business judgment, independence for purposes of the Nasdaq listing
standards, diversity and having the commitment to rigorously represent the long-term interests of the Company’s stockholders. However, the Nominating and Corporate Governance Committee retains the right to modify these
qualifications from time to time. Candidates for director nominees are reviewed in the context of the current composition of the Board, the operating requirements of the Company and the long-term interests of stockholders. In
conducting this assessment, the Nominating and Corporate Governance Committee typically considers diversity, age, skills and such other factors as it deems appropriate, given the current needs of the Board and the Company, to
maintain a balance of knowledge, experience and capability. In the case of incumbent directors whose terms of office are set to expire, the Nominating and Corporate Governance Committee reviews these directors’ overall service to
the Company during their terms, including the number of meetings attended, level of participation, quality of performance and any other relationships and transactions that might impair the directors’ independence. In the case of new
director candidates, the Nominating and Corporate Governance Committee also determines whether the nominee is independent, which determination is based upon applicable Nasdaq listing standards, applicable SEC rules and
regulations and the advice of counsel, if necessary. The Nominating and Corporate Governance committee then uses its network of contacts to compile a list of potential candidates, but may also engage, if it deems appropriate, a
professional search firm. The Nominating and Corporate Governance Committee conducts any appropriate and necessary inquiries into the backgrounds and qualifications of possible candidates after considering the function and needs
of the Board. The Nominating and Corporate Governance Committee meets to discuss and consider the candidates’ qualifications and then selects a nominee for recommendation to the Board by majority vote.
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The Nominating and Corporate Governance Committee will consider director candidates recommended by stockholders. The Nominating and Corporate Governance Committee does not intend to alter the manner in which it
evaluates candidates, including the minimum criteria set forth above, based on whether or not the candidate was recommended by a stockholder. Stockholders who wish to recommend individuals for consideration by the Nominating
and Corporate Governance Committee to become nominees for election to the Board may do so by delivering a written recommendation to the Nominating and Corporate Governance Committee c/o KemPharm, Inc., 1180 Celebration
Blvd. Suite 103, Celebration, FL 34747, Attn: Corporate Secretary, at least 90 days, but not more than 120 days, prior to the anniversary date of the preceding year’s annual meeting of stockholders. Submissions must include the full
name age, business address and residence address of the proposed nominee, a description of the proposed nominee’s business experience for at least the previous five years, complete biographical information for the proposed nominee,
a description of the proposed nominee’s qualifications as a director, the name and address of the stockholder on whose behalf the submission is made and the number and class of the Company’s shares that are beneficially owned by
such stockholder and such nominee as of the date of submission, including the date that such shares were acquired by such nominee. Any such submission must be accompanied by the written consent of the proposed nominee to be
named as a nominee and to serve as a director if elected.
 
STOCKHOLDER COMMUNICATIONS WITH THE BOARD OF DIRECTORS
 

The Board has adopted a formal process by which stockholders may communicate with the Board or any of its directors. Stockholders who wish to communicate with the Board may do so by sending written communications
addressed to KemPharm, Inc., 1180 Celebration Boulevard, Suite 103, Celebration, FL 34747, Attn: Corporate Secretary. Each communication must set forth:
 
 ● the name and address of the stockholder on whose behalf the communication is sent; and
   
 ● the number and class of shares of the Company that are owned beneficially by such stockholder as of the date of the communication.
 

The Corporate Secretary will review each communication. The Corporate Secretary will forward such communication to the Board or to any individual director to whom the communication is addressed unless the communication
contains advertisements or solicitations or is unduly hostile, threatening or similarly inappropriate, in which case the Corporate Secretary shall discard the communication. These screening procedures have been approved by a majority
of the independent directors.
 

All communications directed to the Audit Committee in accordance with our open door policy for reporting complaints regarding accounting and auditing matters that relate to questionable accounting or auditing matters involving
the Company will be promptly and directly forwarded to the chair of the Audit Committee.
 
CODE OF ETHICS
 

We have adopted the KemPharm, Inc. Code of Business Conduct and Ethics (the “Code of Conduct”), that applies to all officers, directors and employees, including our principal executive officer, principal financial officer, principal
accounting officer or controller, or persons performing similar functions. The Code of Conduct is available on our website at www.kempharm.com. If we make any substantive amendments to the Code of Conduct or grant any waiver
from a provision of the Code of Conduct to any executive officer or director, we will promptly disclose the nature of the amendment or waiver on our website.
 
POLICY ON HEDGING AND SPECULATIVE TRADING
 

Our insider trading and window period policy prohibits directors, officers and designated employees from engaging in short sales, transactions in put or call options, hedging transactions, margin accounts or other inherently
speculative transactions with respect to our stock at any time.
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PROPOSAL 2
 

RATIFICATION OF APPOINTMENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM
 

The Audit Committee has selected RSM as the Company’s independent registered public accounting firm for the fiscal year ending December 31, 2022 and has further directed that the Audit Committee submit the appointment of its
independent registered public accounting firm for ratification by the stockholders at the Annual Meeting. RSM has audited the Company’s financial statements since 2017. Representatives of RSM are expected to be present at the
Annual Meeting. They will have an opportunity to make a statement if they so desire and will be available to respond to appropriate questions.
 

Neither the Company’s Amended and Restated Bylaws nor other governing documents or law require stockholder ratification of the appointment of RSM as the Company’s independent registered public accounting firm. However,
the audit committee is submitting the appointment of RSM to the stockholders for ratification as a matter of good corporate practice. If the stockholders fail to ratify the appointment, the audit committee will reconsider whether or not to
retain RSM. Even if the appointment is ratified, the audit committee in its discretion may direct the appointment of different independent auditors at any time during the year if they determine that such a change would be in the best
interests of the Company and its stockholders.
 

The affirmative vote of the holders of a majority of the shares present in person or represented by proxy and entitled to vote on the matter at the Annual Meeting will be required to ratify the appointment of RSM.
 
PRINCIPAL ACCOUNTANT FEES AND SERVICES
 

The following table represents aggregate fees billed to the Company for the fiscal years ended December 31, 2021 and December 31, 2020, by RSM, the Company’s principal accountant for those fiscal years.
 
  Fiscal Year Ended (1)
  2021  2020
  (in thousands)
Audit Fees (2)  $333  $316
Audit-related Fees (3)  —  —
Tax Fees (4)  —  —
All Other Fees (5)  —  —
Total Fees  $333  $316
 
(1) All fees described in this table and corresponding footnotes were pre-approved by the Audit Committee.
(2) Audit Fees are fees for the annual audit and quarterly reviews of the Company's financial statements, audits required by public company regulation, professional consultations with respect to accounting issues, registration

statement filings and issuance of consents and similar matters.
(3) Audit-related Fees are fees for assurance and related services that are reasonably related to the performance of the audit or review of our financial statements and are not reported under “Audit Fees.” No Audit-related Fees were

billed in fiscal year 2021 or 2020. 
(4) Tax Fees are fees for tax compliance, planning and preparation. No Tax Fees were billed in fiscal year 2021 or 2020.
(5) All Other Fees are fees for products and services other than the services described above. No Other Fees were billed in fiscal year 2021 or 2020.
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PRE-APPROVAL POLICIES AND PROCEDURES 
 

The Audit Committee has adopted a policy and procedures for the pre-approval of audit and non-audit services rendered by the Company’s independent registered public accounting firm. The policy generally pre-approves specified
services in the defined categories of audit services, audit-related services, tax services and other permissible non-audit services, so long as such non-audit services will not impair the independent registered public accounting firm’s
independence and are consistent with applicable rules and regulations, up to specified amounts. Pre-approval may also be given as part of the Audit Committee’s approval of the scope of the engagement of the independent registered
public accounting firm or on an individual, explicit, case-by-case basis before the independent registered public accounting firm is engaged to provide each service. The pre-approval of services may be delegated to one or more of the
Audit Committee’s members, but the decision must be reported to the full Audit Committee at its next scheduled meeting.
 

The Audit Committee has determined that the rendering of services other than audit services by RSM was compatible with maintaining the independent registered public accounting firm’s independence.
 
 
 

THE BOARD OF DIRECTORS RECOMMENDS
A VOTE IN FAVOR OF PROPOSAL 2.
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EXECUTIVE OFFICERS
 

The following table sets forth information concerning our executive officers as of May 12, 2022:
 
Name  Age  Position
Travis C. Mickle, Ph.D.  49  President, Chief Executive Officer and Director
Richard W. Pascoe  58  Executive Chairman
Sven Guenther, Ph.D.  50  Executive Vice President, Research and Development
R. LaDuane Clifton, CPA  49  Chief Financial Officer, Secretary and Treasurer
 
Executive Officers
 
Travis C. Mickle, Ph.D.
 

Biographical information regarding Dr. Mickle is set forth under “Nominees for Election as a Class I Director for a Three-year Term Expiring at the 2025 Annual Meeting.”
 
Richard W. Pascoe
 

Biographical information regarding Mr. Pascoe is set forth under “Class II Directors Continuing in Office Until the 2023 Annual Meeting.”
 
Sven Guenther, Ph.D.
 

Dr. Guenther joined our company as our group leader of research in 2007 and served as a member of our board of directors from April 2012 to April 2015, and has served as our executive vice president, research and development
since May 2014. Prior to joining our company, Dr. Guenther served as a research scientist for New River Pharmaceuticals from 2003 to 2007. Dr. Guenther received his Ph.D. degree from the University of Iowa.
 
R. LaDuane Clifton, CPA
 

Mr. Clifton has served as our chief financial officer since June 2015 and as our secretary and treasurer since February 2016. Previously, Mr. Clifton served as our vice president of finance and corporate controller from April 2015 to
June 2015. Prior to joining our company, Mr. Clifton served in a variety of positions with The LGL Group, Inc., a publicly held producer of industrial and commercial products and services, from August 2009 to February 2015,
including chief financial officer, secretary and treasurer from December 2012 to February 2015, chief accounting officer and secretary from March 2010 to December 2012, and corporate controller from August 2009 to March 2010.
From August 2008 to August 2009, Mr. Clifton served as the chief financial officer of a21, Inc., a publicly held holding company with businesses in stock photography and the online retail and manufacturer of framed art, and as its
corporate controller from March 2007 to August 2008. Mr. Clifton served in a variety of finance and medical cost analysis roles with Aetna, Inc., a publicly held provider of healthcare benefits, from August 1991 to August 2004. Mr.
Clifton was an auditor with KPMG, LLP from August 2004 to March 2007. Mr. Clifton received his B.B.A. and M.B.A. degrees from the University of North Florida and is a certified public accountant in the state of Florida.
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SECURITY OWNERSHIP OF
CERTAIN BENEFICIAL OWNERS AND MANAGEMENT

 
The following table sets forth the beneficial ownership of our common stock as of the Record Date for:

 
 ● each person, or group of affiliated persons, who is known by us to beneficially own more than 5% of our common stock;
   
 ● each of our named executive officers;
   
 ● each of our directors; and
   
 ● all of our current executive officers and directors as a group.
 

The percentage ownership information shown in the table is based upon 34,422,503 shares of common stock outstanding as of the Record Date.
 

We have determined beneficial ownership in accordance with the rules of the SEC. These rules generally attribute beneficial ownership of securities to persons who possess sole or shared voting power or investment power with
respect to those securities. In addition, the rules include (a) shares of common stock issuable pursuant to the exercise of stock options or warrants that are either immediately exercisable or exercisable on or before July 9, 2022, which is
60 days after the Record Date, and (b) restricted stock units vesting on or before July 9, 2022, which is 60 days after the Record Date. These shares are deemed to be outstanding and beneficially owned by the person holding those
options or warrants or restricted stock units for the purpose of computing the percentage ownership of that person, but they are not treated as outstanding for the purpose of computing the percentage ownership of any other person.
Unless otherwise indicated, the persons or entities identified in this table have sole voting and investment power with respect to all shares shown as beneficially owned by them, subject to applicable community property laws.
 

Except as otherwise noted below, the address for persons listed in the table is c/o KemPharm, Inc., 1180 Celebration Boulevard, Suite 103, Celebration, FL 34747.
 
  Number

of Shares 
Beneficially

Owned

 Percentage
of Shares

Beneficially
Owned

Name of Beneficial Owner     
     
Principal Stockholders:     

Samuel J. Braun (1)  3,021,660  8.8%
BlackRock, Inc. (2)  2,235,542  6.5%

     
Named Executive Officers and Directors:     

Travis C. Mickle, Ph.D. (3)  263,209  *
Sven Guenther, Ph.D. (4)  40,614  *
R. LaDuane Clifton, CPA (5)  42,571  *
Richard W. Pascoe (6)  9,847  *
Matthew R. Plooster (7)  11,413  *
Joseph B. Saluri (8)  7,868  *
Tamara A. Seymour  —  —
David S. Tierney (9)  10,855  *
All current directors and executive officers as a group (8 persons) (10)  386,377  1.1%

     
*     Represents beneficial ownership of less than 1%.     
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(1) As reported on a Schedule 13G/A filed by Samuel J. Braun with the SEC on January 12, 2022.  Mr. Braun has sole voting and dispositive power over 2,657,160 shares and shared voting and dispositive power over 364,500 shares.

ThinkSwitch Capital LLC has shared voting and dispositive power over 323,500 shares. ThetaBurn Investments, LLC has shared voting and dispositive power over 41,000 shares. The principal business address of Samuel J. Braun
is 5 West Main St., Box 361, Warner, SD 57479-0361.

(2) As reported on a Schedule 13G filed by BlackRock, Inc. with the SEC on February 4, 2022.  BlackRock, Inc. has sole voting power over 2,214,838 shares and sole dispositive power over 2,235,542 shares. The principal business
address of BlackRock, Inc. is 55 East 52nd Street, New York, NY 10055.

(3) Consists of (a) 36,521 shares of common stock held directly by Dr. Mickle, (b) 9,824 shares of common stock held by the Travis C. Mickle 2015 Dynasty Trust dated 7/21/2015, for which Ms. Christal M.M. Mickle ("Ms. Mickle")
serves as trustee, (c) 15,242 shares of common stock held by the Christal M.M. Mickle 2015 Gift Trust dated 7/21/2015, for which Dr. Mickle serves as trustee, (d) 96,153 shares of common stock held by Mickle Holdings, LLC,
for which Dr. Mickle is the sole manager member, (e) 1,034 shares of common stock held by Mickle Investments LLC, for which Dr. Mickle is the sole manager member, and (f) 104,435 shares of common stock underlying options
held by Dr. Mickle that are exercisable within 60 days of the Record Date.

(4) Consists of (a) 2,740 shares of common stock held directly by Dr. Guenther and (b) 37,874 shares of common stock underlying options that are exercisable within 60 days of the Record Date.
(5) Consists of (a) 5,240 shares of common stock held directly by Mr. Clifton and (b) 37,331 shares of common stock underlying options that are exercisable within 60 days of the Record Date.
(6) Consists of (a) 3,285 shares of common stock held directly by Mr. Pascoe and (b) 6,562 shares of common stock underlying options that are exercisable within 60 days of the Record Date.
(7) Consists of (a) 1,532 shares of common stock held directly by Mr. Plooster, (b) 69 shares of common stock held by TD Ameritrade Clearing Inc. Custodian FBO Matthew Ryan Plooster Roth IRA, for which Mr. Plooster serves as

trustee, (c) 2,500 shares of common stock held jointly by Mr. Plooster and his spouse, and (d) 7,312 shares of common stock underlying options held by Mr. Plooster that are exercisable within 60 days of the Record Date.
(8) Consists of (a) 1,306 shares of common stock held directly by Mr. Saluri and (b) 6,562 shares of common stock underlying options that are exercisable within 60 days of the Record Date.
(9) Consists of (a) 3,835 shares of common stock held directly by Mr. Tierney and (b) 7,020 shares of common stock underlying options that are exercisable within 60 days of the Record Date.
(10) Consists of (a) 179,281 shares of common stock and (b) 207,096 shares of common stock underlying options that are exercisable within 60 days of the Record Date.
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DELINQUENT SECTION 16(A) REPORTS
 

Section 16(a) of the Exchange Act requires the Company’s directors and executive officers, and persons who own more than ten percent of a registered class of the Company’s equity securities, or collectively, the Reporting Persons,
to file with the SEC initial reports of ownership and reports of changes in ownership of common stock and other equity securities of the Company. Officers, directors and greater than ten percent stockholders are required by SEC
regulations to furnish the Company with copies of all Section 16(a) forms they file.
 

To the Company’s knowledge, based solely on a review of the copies of such forms filed with the SEC and written representations of the Reporting Persons received by us, during the year ended December 31, 2021, with the
exception of a late Form 4 on November 23, 2021 by Dr. Mickle reporting one transaction, all Section 16(a) filing requirements applicable to its Reporting Persons were complied with.
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EXECUTIVE COMPENSATION
 
 
 

Our chief executive officer, executive chairman, and two of our other most highly compensated executive officers for the year ended December 31, 2021 are listed below:
 
 ● Travis C. Mickle, Ph.D., our president, chief executive officer and director;
   
 ● Richard W. Pascoe., our executive chairman;
   
 ● Sven Guenther, Ph.D., our executive vice president, research and development; and
   
 ● R. LaDuane Clifton, CPA, our chief financial officer, secretary and treasurer:
 

We refer to these executive officers as our named executive officers.
 
Summary Compensation Table
 

The following table presents the compensation awarded to, earned by or paid to each of our named executive officers for the years ended December 31, 2021 and 2020, as applicable.
 

Name and Principal Position  Year  
Salary

($)  
Bonus

($)

 Non-Equity Incentive
Plan Compensation

($) (1)  

Option
Awards
($) (2)  

All Other
Compensation

($) (3)  
Total

($)
Travis C. Mickle, Ph.D.  2021  561,946  —  199,582  1,883,931  11,600  2,657,059

President, chief executive officer and director  2020  530,450  —  291,748  134,381  11,400  967,979
Richard W. Pascoe  2021  119,814 (4)  —  50,000  540,401 (5)  2,267  712,482

Executive chairman               
Sven Guenther, Ph.D.  2021  398,982  —  85,022  584,888  13,261  1,082,153

Executive vice president, research and development  2020  374,792  10,000  124,285  51,193  13,061  563,331
R. LaDuane Clifton, CPA  2021  370,993  —  92,234  589,929  13,056  1,056,212

Chief financial officer, secretary and treasurer  2020  350,200  —  134,827  51,193  4,894  541,114
               
 
(1) The amounts for 2020 and 2021 reflect non-equity incentive plan awards paid in 2021 and 2022, for performance during 2020 and 2021, respectively.
(2) The amounts reflect the full grant date fair value for awards granted during 2021 and 2020, respectively. The grant date fair value was computed in accordance with ASC Topic 718, Compensation—Stock Compensation. Unlike

the calculations contained in our financial statements, this calculation does not give effect to any estimate of forfeitures related to service-based vesting but assumes that the executive will perform the requisite service for the award
to vest in full. The assumptions we used in valuing options are described in Note L to our audited financial statements included in our Annual Report on Form 10-K for the fiscal year ended December 31, 2021.

(3) See “Narrative to Summary Compensation Table—Other Compensation” for a description of the items in this column.
(4) The amount reflects salary of $56,667 Mr. Pascoe earned as executive chairman of our company for the period commencing November 10, 2021 through  December 31, 2021, and $63,147 in stipends awarded for Mr. Pascoe’s

service on our Board from January 1, 2021 through November 9, 2021, as our lead independent director, as a member of our Compensation Committee and as a member  of our Audit Committee, including as chairman of the Audit
Committee from January 1, 2021, through August 9, 2021 prior to being appointed executive chairman.

(5) The amount reflects options granted to Mr. Pascoe in connection with his appointment as our executive chairman with a $360,101 full grant date fair value and options granted to Mr. Pascoe in his capacity as a director with a
$180,300 full grant date fair value.

 
Narrative to Summary Compensation Table
 

We review compensation at least annually for all employees, including our executives. In setting executive base salaries and bonuses and granting equity incentive awards, we consider compensation for comparable positions in the
market, the historical compensation levels of our executives, individual performance as compared to our expectations and objectives, our desire to motivate our employees to achieve short- and long-term results that are in the best
interests of our stockholders, and a long-term commitment to our company. We do not target a specific competitive position or a specific mix of compensation among base salary, bonus or long-term incentives. The Compensation
Committee has historically determined our executives’ compensation. Our Compensation Committee typically reviews and discusses management’s proposed compensation with the chief executive officer for all executives other than
the chief executive officer. Based on those discussions and its discretion, our Compensation Committee, without members of management present, discusses and ultimately approves the compensation of our executive officers.
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Annual Base Salary
 

Our named executive officers’ base salaries are reviewed periodically by our Compensation Committee, and adjustments may be made upon the approval of the Compensation Committee.
 

Effective March 1, 2020, our Compensation Committee approved an increase in Dr. Guenther’s annual base salary to $376,620.
 

Effective March 16, 2021, our Compensation Committee approved an increase in Dr. Mickle’s, Dr. Guenther’s and Mr. Clifton’s annual base salaries to $570,234, $404,867, and $376,465, respectively.
 

Effective February 1, 2022, our Compensation Committee approved an increase in Dr. Mickle’s, Mr. Pascoe, Dr. Guenther’s, and Mr. Clifton annual base salary to $592,000, $425,000, $417,013, and $414,112, respectively.
 
Annual Bonus and Non-Equity Incentive Plan Awards
 

Our Board and Compensation Committee may make cash bonus and non-equity incentive plan awards in their discretion.
 

In February 2022, our Compensation Committee approved cash awards to Dr. Mickle, Mr. Pascoe, Dr. Guenther, and Mr. Clifton of $199,582, $50,000, $85,022, and $92,234, respectively, for their services in 2021. These award
amounts were in recognition for Dr. Mickle’s, Mr. Pascoe, Dr. Guenther’s and Mr. Clifton’s performance during the indicated year based on corporate and individual objectives and are reflected in the “Non-Equity Incentive Plan
Awards” column of the Summary Compensation Table above for 2021.
 
Long-Term Incentives
 

Our 2014 equity incentive plan (the “2014 Plan”) authorizes us to make grants to eligible recipients of non-qualified stock options, incentive stock options and other stock-based awards. All of our awards under this plan have been in
the form of stock options.
 

We typically grant stock options at the start of employment to each executive and our other employees. Through December 31, 2021, we have not maintained a policy of granting additional equity on an annual basis, but we have
retained discretion to provide additional targeted grants in appropriate circumstances.
 

We award stock options to employees who are not officers of the Company on the date the single-person non-officer stock award subcommittee of the Compensation Committee approves the grant. In 2015, the Compensation
Committee formed a single-person non-officer stock award committee, currently composed of our chief executive officer, Travis C. Mickle, to which it delegated authority to grant, without any further action required by the
Compensation Committee, stock awards to employees who are not officers of the Company, provided that such grants are made in accordance with guidelines established by the Compensation Committee. If employees are officers of
the Company we award stock options on the date the Compensation Committee approves the grant. We set the option exercise price as the last reported sale price of our common stock on The Nasdaq Stock Market on the date of grant.
In addition, unless we specifically state otherwise, historical stock prices in this proxy statement have been adjusted to reflect a 1-for-16 reverse stock split of our common stock effected on December 23, 2020.
 

In August 2021, we granted Dr. Mickle an option to purchase 263,743 shares of common stock. The exercise price of this option is $9.06 per share, which equaled the closing sale price per share of our common stock as reported on
The Nasdaq Stock Market on the date of grant. The shares subject to this option will vest in equal annual installments over a period of four years. All shares underlying this option will vest in full and become immediately exercisable
upon a change of control of the Company or if Dr. Mickle is terminated without cause or resigns for good reason (each as defined in Dr. Mickle’s employment agreement, discussed under “Employment Arrangements and Potential
Payments upon Termination of Employment” herein).
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In November 2021, we granted Mr. Pascoe an option to purchase 100,000 shares of common stock. The exercise price of this option is $9.10 per share, which equaled the closing sale price per share of our common stock as reported
on The Nasdaq Stock Market on the date of grant. Of the shares underlying the option, 50% of such shares will vest upon the closing of the earlier of (x) a "Change in Control" (as defined in the 2014 Plan) of the Company or (y) a
transformative business development transaction, as determined in the discretion of the board of directors (together, the "Transactions"); provided that the definitive agreement for either of the Transactions is executed on or prior to
November 10, 2022, and Mr. Pascoe is, immediately prior to the closing of the Change in Control or transformative business development transaction, as applicable, still serving as Executive Chairman or as another executive
officer; and the remaining 50% of such shares will vest in equal annual installments over a period of four years. All unvested time-based shares underlying this option will vest in full and become immediately exercisable upon a Change
in Control (as defined in the 2014 Plan). In addition, this option will vest in full and become immediately exercisable if Mr. Pascoe is terminated without cause or resigns for good reason (each as defined in Mr. Pascoe’s employment
agreement, discussed under “Employment Arrangements and Potential Payments upon Termination of Employment” herein), and, with respect to the portion of the option that vests based on the attainment of performance goals, the
performance goals will be deemed to have met as of the date of termination.
 

In August 2021, we granted Dr. Guenther an option to purchase 81,716 shares of common stock. The exercise price of this option is $9.06 per share, which equaled the closing sale price per share of our common stock as reported on
The Nasdaq Stock Market on the date of grant. The shares subject to this option will vest in equal annual installments over a period of four years. All shares underlying this option will vest in full and become immediately exercisable
upon a change of control of the Company or if Dr. Guenther is terminated without cause or resigns for good reason (each as defined in Dr. Guenther’s employment agreement, discussed under “Employment Arrangements and Potential
Payments upon Termination of Employment” herein).
 

In August 2021, we granted Mr. Clifton an option to purchase 82,423 shares of common stock. The exercise price of this option is $9.06 per share, which equaled the closing sale price per share of our common stock as reported on
The Nasdaq Stock Market on the date of grant. The shares subject to this option will vest in equal annual installments over a period of four years. All shares underlying this option will vest in full and become immediately exercisable
upon a change of control of the Company or if Mr. Clifton is terminated without cause or resigns for good reason (each as defined in Mr. Clifton’s employment agreement, discussed under “Employment Arrangements and Potential
Payments upon Termination of Employment” herein).
 
Other Compensation
 

Other amounts shown in the “All Other Compensation” column in the Summary Compensation Table relate to Company contributions to the 401(k) plan, premiums we paid for life and disability insurance policies and tax gross-up
payments.
 

Except for the benefits described above, we do not provide perquisites or personal benefits to our named executive officers. We do, however, pay the premiums for medical, dental and vision insurance, and payments for certain
qualified dependent care benefits for all of our employees, including our named executive officers.
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Employment Arrangements and Potential Payments upon Termination of Employment
 

In May 2014, we entered into an employment agreement with Dr. Mickle, under which Dr. Mickle serves as our president and chief executive officer. Under this agreement, upon the execution of a release of claims, Dr. Mickle is
eligible to receive severance benefits in specified circumstances.
 

In the event that we terminate Dr. Mickle without cause or he resigns for good reason, Dr. Mickle will be entitled to receive (a) an amount equal to 18 months of his annual base salary, less applicable deductions, payable in
accordance with our normal payroll schedule, (b) a pro rata bonus award payable on the first regularly scheduled pay day following the 60th day after his termination, (c) 18 months of continued health coverage and (d) full vesting of
his outstanding equity awards, except that if such termination occurs within 60 days before, upon or within one year following a sale that constitutes a “change in control event” as defined in Section 409A of the Internal Revenue Code
of 1986, as amended, or the Code, then in lieu of the payments described in clause (a) Dr. Mickle will be entitled to receive a lump sum payment equal to one and one-half times the sum of his annual salary plus his target annual bonus
on the first regularly scheduled pay day following the 60th day after his termination. In the event that we terminate Dr. Mickle with cause, Dr. Mickle resigns without good reason, or his employment is terminated due to mutual
agreement, death or disability, then Dr. Mickle will not be entitled to receive severance benefits. Under the terms of Dr. Mickle’s employment agreement, if we enter into any change of control, all then unvested shares subject to
outstanding options shall become fully vested and immediately exercisable immediately prior to such change in control.
 

The following definitions have been adopted in Dr. Mickle’s employment agreement:
 

 

● “cause” means (a) executive is convicted of, or pleads nolo contendere to, a crime constituting a misdemeanor involving dishonesty or moral turpitude or any crime constituting a felony, (b) executive neglects, refuses or fails
to perform executive’s material duties, (c) executive commits a material act of dishonesty or otherwise engages in or is guilty of gross negligence or willful misconduct in the performance of executive’s duties or (d) executive
materially breaches the provisions of any written non-competition, non-disclosure or non-solicitation agreement, or any other agreement with us provided, however, that executive shall have 15 days following a notice of
termination specifying a condition under clause (b), (c) or (d) constituting cause to cure such condition; and

   

 

● “good reason” means (a) material diminution by us of the executive’s authority, duties or responsibilities the duration of which is greater than 15 days and which is not the result of his acts or omissions which constitute cause,
(b) a material change in the geographic location at which the executive must perform services under the agreement, (c) a material diminution in his base salary which is not the result of an across-the-board reduction in base
salaries of other senior executives of the Company or (d) any action or inaction that constitutes a material breach by us of the agreement, including our failure to pay any amounts due to the executive or our failure to obtain
from a successor the express assumption of the agreement.

 
In November 2021, we entered into an employment agreement with Mr. Pascoe, under which Mr. Pascoe serves as our executive chairman. Under this agreement, upon the execution of a release of claims, Mr. Pascoe is eligible to

receive severance benefits in specified circumstances.
 

In the event that we terminate Mr. Pascoe without cause or he resigns for good reason, Mr. Pascoe will be entitled to receive (a) an amount equal to 12 months of his annual base salary, less applicable deductions, payable in
accordance with our normal payroll schedule, (b) a pro rata bonus award payable on the first regularly scheduled pay day following the 60th day after his termination, (c) 12 months of continued health coverage and (d) full vesting of
his outstanding equity awards, except that if such termination occurs within 60 days before, upon or within one year following a sale that constitutes a “change in control event” as defined in Section 409A of the Internal Revenue Code
of 1986, as amended, or the Code, then in lieu of the payments described in clause (a)  Mr. Pascoe will be entitled to receive a lump sum payment equal to one and one-half times the sum of his annual salary plus his target annual bonus
on the first regularly scheduled pay day following the 60th day after his termination; in lieu of the payment described in clause (b) Mr. Pascoe will be entitled to receive an amount equal to his target annual bonus; and the health
coverage continuation period described in clause (c) will be extended to 18 months.  In the event that we terminate Mr. Pascoe with cause, Mr. Pascoe resigns without good reason, or his employment is terminated due to mutual
agreement, death or disability, then Mr. Pascoe will not be entitled to receive severance benefits.  Under the terms of Mr. Pascoe's employment agreement, if we consummate a Change in Control (as defined in the 2014 Plan), all then
unvested time-based equity awards shall become fully vested and immediately exercisable immediately prior to such change in control.
 

The following definitions have been adopted in Mr. Pascoe’s employment agreement:
 

 

● “cause” means (a) executive is convicted of, or pleads nolo contendere to, a crime constituting a misdemeanor involving dishonesty or moral turpitude or any crime constituting a felony, (b) executive neglects, refuses or fails
to perform executive’s material duties, (c) executive commits a material act of dishonesty or otherwise engages in or is guilty of gross negligence or willful misconduct in the performance of executive’s duties or (d) executive
materially breaches the provisions of any written non-competition, non-disclosure or non-solicitation agreement, or any other agreement with us provided, however, that executive shall have 15 days following a notice of
termination specifying a condition under clause (b), (c) or (d) constituting cause to cure such condition; and

   

 

● “good reason” means (a) material diminution by us of the executive’s authority, duties or responsibilities the duration of which is greater than 15 days and which is not the result of his acts or omissions which constitute cause,
(b) a material change in the geographic location at which the executive must perform services under the agreement, (c) a material diminution in his base salary which is not the result of an across-the-board reduction in base
salaries of other senior executives of the Company or (d) any action or inaction that constitutes a material breach by us of the agreement, including our failure to pay any amounts due to the executive or our failure to obtain
from a successor the express assumption of the agreement.

 
In April 2016, we entered into an amended and restated employment agreement with Dr. Guenther, under which Dr. Guenther serves as our executive vice president, research and development. Under this agreement, upon the

execution of a release of claims, Dr. Guenther is eligible to receive severance benefits in specified circumstances.
 

In the event that we terminate Dr. Guenther without cause or he resigns for good reason, Dr. Guenther will be entitled to receive (a) an amount equal to 12 months of his annual base salary, less applicable deductions, payable in
accordance with our normal payroll schedule, (b) a pro rata bonus award payable on the first regularly scheduled pay day following the 60th day after his termination, (c) 12 months of continued health coverage and (d) full vesting of
his outstanding equity awards, except that if such termination occurs within 60 days before, upon or within one year following a sale that constitutes a “change in control event” as defined in Section 409A of the Code then in lieu of the
payment described in clause (a) Dr. Guenther will be entitled to a lump sum payment equal to his annual base salary on the first regularly scheduled pay day following the 60th day after his termination. In the event that we terminate Dr.
Guenther with cause, Dr. Guenther resigns without good reason, or the employment is terminated due to mutual agreement, death or disability, then Dr. Guenther will not be entitled to receive severance benefits. Under the terms of Dr.
Guenther’s employment agreement, if we enter into any change of control, all then unvested shares subject to outstanding options shall become fully vested and immediately exercisable immediately prior to such change in control.
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The following definitions have been adopted in Dr. Guenther’s employment agreement:
 

 

● “cause” means (a) executive performed an act or acts of willful and material malfeasance or misconduct with respect to the performance of his duties and responsibilities as an employee and executive officer or under the
agreement that results in material harm to us that remains uncorrected for 15 days after receipt of written notice, (b) executive’s continued failure to devote his full business time and attention and his best efforts to the faithful
performance of his material duties and responsibilities (other than a failure resulting from disability) that remains uncorrected for 15 days after receipt of written notice, (c) executive’s material breach of any material provision
of the agreement that remains uncorrected for 15 days after receipt of written notice, (d) executive commits an act of fraud, embezzlement, misappropriation, or personal dishonesty against us (which, if proven, would
constitute a felony) or (e) the conviction of, or plea of nolo contendere by, executive to a crime constituting a felony; and

   

 

● “good reason” means (a) material diminution by us of executive’s authority, duties or responsibilities, the duration of which is greater than 15 days and which is not the result of his acts or omissions which constitute cause (b)
a material change in the geographic location at which executive must principally perform services under the agreement, (c) a material diminution in his base salary which is not the result of his acts or omissions which
constitute cause or (d) any action or inaction that constitutes a material breach by us of the agreement, including our failure to pay any amounts due to executive or our failure to obtain from a successor the express assumption
of the agreement.

 
In June 2015, we entered into an amended and restated employment agreement with Mr. Clifton under which he serves as our chief financial officer. Under this agreement, Mr. Clifton is eligible to receive severance benefits in

specified circumstances.
 

In the event that we terminate Mr. Clifton without cause or he resigns for good reason, Mr. Clifton will be entitled to receive (a) an amount equal to 12 months of his annual base salary, less applicable deductions, payable in
accordance with our normal payroll schedule, (b) a pro rata bonus award payable on the first regularly scheduled pay day immediately after his termination, (c) 12 months of continued health coverage and (d) full vesting of his
outstanding equity awards, except that if such termination occurs upon or within one year following a sale that constitutes a “change in control event” as defined in Section 409A of the Code then in lieu of the payment described in
clause (a) Mr. Clifton will be entitled to a lump sum payment equal to his annual base salary on the first regularly scheduled pay day immediately following the effective date of his termination. In the event that we terminate Mr. Clifton
with cause, Mr. Clifton resigns without good reason, or the employment is terminated due to mutual agreement, death or disability, then Mr. Clifton will not be entitled to receive severance benefits. Under the terms of Mr. Clifton’s
amended and restated employment agreement, as amended, if we enter into any change of control, all then unvested shares subject to outstanding options shall become fully vested and immediately exercisable immediately prior to such
change in control.
 

The following definitions have been adopted in Mr. Clifton’s employment agreement:
 

 

● “cause” means (a) executive performed an act or acts of willful and material malfeasance or misconduct with respect to the performance of his duties and responsibilities as an employee and executive officer or under the
agreement that results in material harm to us that remains uncorrected for 15 days after receipt of written notice, (b) executive’s continued failure to devote his full business time and attention and his best efforts to the faithful
performance of his material duties and responsibilities (other than a failure resulting from disability) that remains uncorrected for 15 days after receipt of written notice, (c) executive’s material breach of any material provision
of the agreement that remains uncorrected for 15 days after receipt of written notice, (d) executive commits an act of fraud, embezzlement, misappropriation, or personal dishonesty against us (which, if proven, would
constitute a felony) or (e) the conviction of, or plea of nolo contendere by, executive to a crime constituting a felony; and

   

 

● “good reason” means (a) material diminution by us of executive’s authority, duties or responsibilities the duration of which is greater than 15 days and which is not the result of his acts or omissions which constitute cause, (b)
a material change in the geographic location at which executive must perform services under the agreement, (c) a material diminution in executive's base salary which is not the result of his acts or omissions which constitute
cause or (d) any action or inaction that constitutes a material breach by us of the agreement, including our failure to pay any amounts due to executive or our failure to obtain from a successor the express assumption of the
agreement.
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Outstanding Equity Awards at End of 2021
 

The following table provides information about outstanding stock options held by each of our named executive officers at December 31, 2021. All of these options were granted under our 2007 stock incentive plan (the “2007 Plan”)
or our 2014 Plan.
 
  Option Awards

Name  

Number of
Securities Underlying

Unexercised Options (#)
Exercisable  

Number of
Securities Underlying

Unexercised Options (#)
Unexercisable  

Option
Exercise Price

($)  
Option

Expiration Date
Travis C. Mickle, Ph.D.  3,333  —  $93.60  08/17/2022
  1,666  —  $93.60  07/30/2024
  13,750  —  $327.20  09/04/2025
  9,375  —  $201.92  02/10/2026
  14,062  —  $56.80  01/26/2027
  10,546  3,516 (1)(2)  $88.00  01/24/2028
  13,125  13,125 (1)(3)  $42.56  02/05/2029
  2,250  —  $8.2576  11/24/2029
  26,250 (8)  —  $5.984  02/04/2030
  —  263,743 (1)(4)  $9.06  08/19/2031
Richard W. Pascoe (7)  625  —  $304.32  08/25/2025
  625  —  $96.80  05/23/2026
  625  —  $63.20  05/22/2027
  937  —  $97.60  05/21/2028
  1,875  —  $25.92  04/23/2029
  1,875  —  $4.34  06/18/2030
  —  15,000 (1)(5)  $15.47  06/16/2031
  —  100,000 (1)(6)  $9.10  11/09/2031
Sven Guenther, Ph.D.  1,250  —  $93.60  07/09/2024
  3,125  —  $327.20  09/03/2025
  3,125  —  $201.92  02/10/2026
  4,687  —  $56.80  01/26/2027
  3,515  1,172 (1)(2)  $88.00  01/24/2028
  5,000  5,000 (1)(3)  $42.56  02/05/2029
  3,500  —  $8.2576  11/24/2029
  10,000 (8)  —  $5.984  02/04/2030
  —  81,716 (1)(4)  $9.06  08/19/2031
R. LaDuane Clifton, CPA  1,333  —  $176.00  04/01/2025
  2,812  —  $292.64  06/25/2025
  937  —  $327.20  09/03/2025
  3,125  —  $201.92  02/10/2026
  4,687  —  $56.80  01/26/2027
  3,515  1,172 (1)(2)  $88.00  01/24/2028 
  5,000  5,000 (1)(3)  $42.56  02/05/2029
  2,250  —  $8.26  11/24/2029
  10,000 (8)  —  $5.98  02/04/2030
  —  82,423 (1)(4)  $9.06  08/19/2031
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(1) All shares underlying these option grants will vest in full and become immediately exercisable (i) in the event that the option holder is terminated by us without cause or resigns for good reason or (ii) immediately prior to any

change in control of KemPharm.
(2) The shares underlying this option will vest in equal annual installments over a period of four years beginning on January 25, 2019, through January 25, 2022.
(3) The shares underlying this option will vest in equal annual installments over a period of four years beginning on February 6, 2020, through February 6, 2023.
(4) The shares underlying this option will vest in equal annual installments over a period of four years beginning on August 20, 2022, through August 20, 2025.
(5) The shares underlying these options will vest on the earlier of (i) June 17, 2022, or (ii) one day prior to the date of the Annual Meeting.
(6) 50% of the shares underlying this option will vest upon the closing of the earlier of (x) a "Change in Control" (as defined in the 2014 Plan) of the Company or (y) a transformative business development transaction, as determined

in the discretion of the board of directors (together, the ”Transactions”); provided that the definitive agreement for either of the Transactions is executed on or prior to November 10, 2022 and Mr. Pascoe is, immediately prior to the
closing of the Transactions still serving as Executive Chairman or as another executive officer; and the remaining 50% of the shares underlying this option will vest in equal annual installments over a period of four years beginning
on November 10, 2022, through November 10, 2025.

(7) The options shown in the table represent stock options granted to Mr. Pascoe both in his capacity as a director and as our executive chairman.
(8) The shares subject to this option became vested in full and immediately exercisable upon the approval of the AZSTARYS NDA by the FDA in March 2021.
 
Pension Benefits
 

Our named executive officers did not participate in, or otherwise receive any benefits under, any qualified or non-qualified defined benefit pension plan sponsored by us during 2021 or 2020.
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Nonqualified Deferred Compensation
 

Our named executive officers did not participate in, or otherwise receive any benefits under, any nonqualified deferred compensation plan sponsored by us during 2021 or 2020.
 
Equity Incentive Plans
 
2014 Equity Incentive Plan
 

Our Board adopted and our stockholders have approved our 2014 Plan. The 2014 Plan became effective on April 15, 2015. In June 2021, the Company's stockholders approved an Amended and Restated 2014 Equity Incentive Plan,
or the A&R 2014 Plan, following its adoption by the Board in April 2021, which among other things added 4,900,000 shares to the maximum number of shares of common stock to be issued under the plan and extended the annual
automatic increases (discussed further below) until January 1, 2031 and eliminated individual grant limits that applied under the 2014 Plan to awards that were intended to comply with the exemption for ”performance-based
compensation” under Code Section 162(m). As of December 31, 2021, options exercisable for 1,262,573 shares of our common stock have been granted and 17,152 shares of our common stock have been issued under our A&R 2014
Plan. Our A&R 2014 Plan provides for the grant of incentive stock options within the meaning of Section 422 of the Code to our employees and our parent and subsidiary corporations’ employees, and for the grant of non-statutory
stock options, restricted stock awards, restricted stock unit awards, stock appreciation rights, performance stock awards and other forms of stock compensation to our employees, including officers, consultants and directors. Our A&R
2014 Plan also provides for the grant of performance cash awards to our employees, consultants and directors.
 
Authorized Shares
 

The maximum number of shares of our common stock that may be issued under our A&R 2014 Plan as of December 31, 2021, was 5,489,660 shares. The number of shares of our common stock reserved for issuance under our 2014
Plan will automatically increase on January 1 of each year, continuing through January 1, 2031, by 4.0% of the total number of shares of our common stock outstanding on December 31 of the preceding calendar year, or a lesser
number of shares as may be determined by our Board. On January 1, 2022, the maximum number of shares of our common stock reserved for issuance under our A&R 2014 Plan was increased by 1,400,225 shares as a result of this
automatic increase. The maximum number of shares that may be issued pursuant to the exercise of incentive stock options under the A&R 2014 Plan is 13,600,000. The aggregate maximum number of shares subject to awards granted
during a single fiscal year to any non-employee director, taken together with any cash fees paid to such non-employee director during the fiscal year, cannot exceed $500,000 in total value, calculating the value of any such awards based
on the grant date fair value of such awards for financial reporting purposes and excluding the value of any dividend equivalent payments paid pursuant to any award granted in a previous fiscal year.
 

Shares issued under our A&R 2014 Plan may be authorized but unissued or reacquired shares of our common stock. Shares subject to stock awards granted under our A&R 2014 Plan that expire or terminate without being exercised
in full, or that are paid out in cash rather than in shares, will not reduce the number of shares available for issuance under our A&R 2014 Plan. Additionally, shares issued pursuant to stock awards under our A&R 2014 Plan that we
repurchase or that are forfeited, as well as shares reacquired by us as consideration for the exercise or purchase price of a stock award or to satisfy tax withholding obligations related to a stock award, will become available for future
grant under our A&R 2014 Plan.
 
Administration
 

Our Board, or a duly authorized committee thereof, has the authority to administer our A&R 2014 Plan. Our Board has delegated its authority to administer our A&R 2014 Plan to our Compensation Committee under the terms of the
Compensation Committee’s charter. Our Board, or a duly authorized committee thereof, may also delegate to one or more of our officers the authority to (a) designate employees other than officers to receive specified stock awards and
(b) determine the number of shares of our common stock to be subject to such stock awards. Our Compensation Committee has delegated this authority to our chief executive officer, Travis C. Mickle, but not for himself and not for our
executive officers. Subject to the terms of our A&R 2014 Plan, the administrator has the authority to determine the terms of awards, including recipients, the exercise price or strike price of stock awards, if any, the number of shares
subject to each stock award, the fair market value of a share of our common stock, the vesting schedule applicable to the awards, together with any vesting acceleration, the form of consideration, if any, payable upon exercise or
settlement of the stock award and the terms and conditions of the award agreements for use under our A&R 2014 Plan. The administrator has the power to modify outstanding awards under our A&R 2014 Plan. Subject to the terms of
our A&R 2014 Plan, the administrator has the authority to reprice any outstanding option or stock appreciation right, cancel and re-grant any outstanding option or stock appreciation right in exchange for new stock awards, cash or
other consideration, or take any other action that is treated as a repricing under generally accepted accounting principles, with the consent of any adversely affected participant.
 

31



Table of Contents
 
Performance Awards
 

Our A&R 2014 Plan permits the grant of performance-based stock and cash awards. Our Compensation Committee can structure such awards so that the stock or cash will be issued or paid pursuant to such award only following the
achievement of specified pre-established performance goals during a designated performance period.
 
Corporate Transactions
 

Our A&R 2014 Plan provides that in the event of a specified corporate transaction, including a consolidation, merger, or similar transaction involving our company, the sale, lease or other disposition of all or substantially all of the
assets of our company or the consolidated assets of our company and our subsidiaries, or a sale or disposition of at least 50% of the outstanding capital stock of our company, the administrator will determine how to treat each
outstanding stock award. The administrator may:
 
 ● arrange for the assumption, continuation or substitution of a stock award by a successor corporation;
   
 ● arrange for the assignment of any reacquisition or repurchase rights held by us to a successor corporation;
   
 ● accelerate the vesting of the stock award and provide for its termination prior to the effective time of the corporate transaction;
   
 ● arrange for the lapse, in whole or in part, of any reacquisition or repurchase right held by us; or
   
 ● cancel the stock award prior to the transaction in exchange for a cash payment, which may be reduced by the exercise price payable in connection with the stock award.
 

The administrator is not obligated to treat all stock awards or portions of stock awards, even those that are of the same type, in the same manner. The administrator may take different actions with respect to the vested and unvested
portions of a stock award.
 
Change in Control
 

The administrator may provide, in an individual award agreement or in any other written agreement between us and the participant, that the stock award will be subject to additional acceleration of vesting and exercisability in the
event of a change in control. In the absence of such a provision, no such acceleration of the stock award will occur.
 
Plan Amendment or Termination
 

Our board has the authority to amend, suspend, or terminate our A&R 2014 Plan, provided that such action does not materially impair the existing rights of any participant without such participant’s written consent. No incentive
stock options may be granted after the tenth anniversary of the date our Board adopted our A&R 2014 Plan.
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2007 Plan
 

Our 2007 Plan was adopted by our Board and approved by our stockholders in June 2007. Awards outstanding under our 2007 Plan prior to completion of our initial public offering continue to be governed by their existing terms
under the 2007 Plan. No further awards will be made under the 2007 Plan.
 

As of December 31, 2021, options to purchase 11,306 shares of our common stock were outstanding under the 2007 Plan.
 
Administration
 

Our Board or the Compensation Committee act as the administrator of the 2007 Plan. The administrator has the complete discretion to make all decisions relating to the plan and outstanding awards.
 
Eligibility
 

Employees, non-employee directors and consultants were eligible to participate in our 2007 Plan; however only employees were eligible for the grant of incentive stock options.
 
Types of Awards
 

Our 2007 Plan provides for the award of incentive and non-statutory stock options and the award of incentive stock (including phantom stock credits to acquire incentive stock).
 

The administrator may (a) grant awards under the 2007 Plan conditional upon an election by a participant to defer payment of a portion of his or her salary, (b) give a participant a choice between two types of awards or combinations
of awards, (c) grant awards in the alternative so that acceptance of or exercise of one award cancels the right of a participant to another and (d) grant awards in any combination or combinations and subject to any condition or condition
consistent with the terms of the 2007 Plan that the administrator in its sole discretion may determine.
 
Terms of Awards
 

Subject to the terms of the 2007 Plan, the administrator determines the terms of all awards. The exercise price for stock options granted under the 2007 Plan may not be less than 100% of the fair market value of our common stock on
the grant date; however, the exercise price for an incentive stock option granted to a holder of more than 10% of our stock may not be less than 110% of such fair market value on the grant date. Options are generally transferable only
by will or the laws of descent and distribution, and may be exercised during the holder’s lifetime only by the holder or, in the case of a non-statutory stock option, by the holder’s guardian or legal representative.
 

The term of options granted under the 2007 Plan may not exceed ten years and will generally expire sooner if the optionee’s service terminates. Options vest at the times determined by the administrator.
 

Shares may be awarded under the 2007 Plan in consideration for services rendered to us or sold under the 2007 Plan. Shares awarded or sold under the 2007 Plan may be fully vested at grant or subject to special forfeiture conditions
or rights of repurchase as determined by the administrator.
 
Change in Control
 

Until June 2014, our form of incentive stock option agreement provided for acceleration of vesting upon a change of control for incentive stock option awards issued under our 2007 Plan. All unvested shares subject to such an
incentive stock option award will vest in full and become exercisable immediately prior to the effective date of a change of control transaction.
 

Our form of non-qualified stock option agreement provides for similar acceleration of vesting upon a change of control for non-qualified stock option awards issued under our 2007 Plan. All unvested shares subject to a non-qualified
stock option award will vest in full and become immediately exercisable if the holder is terminated without cause within 24 months after the consummation of a change of control transaction.
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Changes in Capitalization
 

If any change is made in the shares of the common stock by reason of any merger, consolidation, reorganization, recapitalization, stock dividend, split up, combination of shares, exchange of shares, change in corporate structure, or
otherwise, appropriate adjustments will be made by the administrator to the kind and number of shares and price per share of stock subject to each outstanding award under our 2007 Plan. Any increase in the shares, or the right to
acquire shares, as the result of such an adjustment will be subject to the same terms and conditions that apply to the award for which such increase was received. No fractional shares of common stock will be issued under the 2007 Plan
on account of any such adjustment, and rights to shares always will be limited after such an adjustment to the lower full share.
 
Amendment and Termination
 

Our Board may at any time amend the 2007 Plan. However, our Board must obtain approval of our stockholders or any amendment requiring such approval under federal tax or federal securities laws. In addition, our Board may not
alter or impair any award previously granted under the 2007 Plan without the consent of the holder of such award. The 2007 Plan will terminate ten years after the earliest of the date the 2007 Plan was adopted by our Board, the date
our stockholder approved the 2007 Plan or a date determined by our Board.
 
401(k) Plan
 

We maintain a tax-qualified retirement plan that provides eligible U.S. employees with an opportunity to save for retirement on a tax-advantaged basis. Eligible employees are able to defer eligible compensation subject to applicable
annual Code limits. Currently, we match 100% of each eligible employee’s contributions up to 4% of total eligible compensation. Employees’ pre-tax contributions are allocated to each participant’s individual account and are then
invested in selected investment alternatives according to the participants’ directions. Employees are immediately and fully vested in their contributions, and our matching contribution is also immediately and fully vested when made.
The 401(k) plan is intended to be qualified under Section 401(a) of the Code with the 401(k) plan’s related trust intended to be tax exempt under Section 501(a) of the Code. As a tax-qualified retirement plan, contributions to the 401(k)
plan and earnings on those contributions are not taxable to the employees until distributed from the 401(k) plan.
 
Limitations on Liability and Indemnification Matters

 
Our amended and restated certificate of incorporation contains provisions that limit the liability of our current and former directors for monetary damages to the fullest extent permitted by Delaware law. Delaware law provides that

directors of a corporation will not be personally liable for monetary damages for any breach of fiduciary duties as directors, except liability for:
 
 ● any breach of the director’s duty of loyalty to the corporation or its stockholders;
   
 ● any act or omission not in good faith or that involves intentional misconduct or a knowing violation of law;
   
 ● unlawful payments of dividends or unlawful stock repurchases or redemptions as provided in Section 174 of the Delaware General Corporation Law; or
   
 ● any transaction from which the director derived an improper personal benefit.
 

This limitation of liability does not apply to liabilities arising under federal securities laws and does not affect the availability of equitable remedies such as injunctive relief or rescission.
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Our amended and restated certificate of incorporation and our amended and restated bylaws provide that we are required to indemnify our directors to the fullest extent permitted by Delaware law. Our amended and restated bylaws
also provide that, upon satisfaction of certain conditions, we are required to advance expenses incurred by a director in advance of the final disposition of any action or proceeding, and permit us to secure insurance on behalf of any
officer, director, employee or other agent for any liability arising out of his or her actions in that capacity regardless of whether we would otherwise be permitted to indemnify him or her under the provisions of Delaware law. Our
amended and restated bylaws also provide our Board with discretion to indemnify our officers and employees when determined appropriate by the board. We have entered into and expect to continue to enter into agreements to
indemnify our directors and executive officers. With certain exceptions, these agreements provide for indemnification for related expenses including, among other things, attorneys’ fees, judgments, fines and settlement amounts
incurred by any of these individuals in any action or proceeding. We believe that these bylaw provisions and indemnification agreements are necessary to attract and retain qualified persons as directors. We also maintain customary
directors’ and officers’ liability insurance.
 

The limitation of liability and indemnification provisions in our amended and restated certificate of incorporation and amended and restated bylaws may discourage stockholders from bringing a lawsuit against our directors for breach
of their fiduciary duty. They may also reduce the likelihood of derivative litigation against our directors and officers, even though an action, if successful, might benefit us and other stockholders. Further, a stockholder’s investment may
be adversely affected to the extent that we pay the costs of settlement and damage awards against directors and officers as required by these indemnification provisions. At present, there is no pending litigation or proceeding involving
any of our directors, officers or employees for which indemnification is sought and, other than the securities litigation matter we previously disclosed under Part I, Item 3—Legal Proceedings in our Annual Report on Form 10-K, we are
not aware of any threatened litigation that may result in claims for indemnification.
 
Rule 10b5-1 Sales Plans
 

Our directors and executive officers may adopt written plans, known as Rule 10b5-1 plans, in which they will contract with a broker to buy or sell shares of our common stock on a periodic basis. Under a Rule 10b5-1 plan, a broker
executes trades pursuant to parameters established by the director or officer when entering into the plan, without further direction from them. The director or officer may amend a Rule 10b5-1 plan in some circumstances and may
terminate a plan at any time. Our directors and executive officers also may buy or sell additional shares outside of a Rule 10b5-1 plan when they are not in possession of material nonpublic information subject to compliance with the
terms of our insider trading policy. 
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DIRECTOR COMPENSATION
 

In February 2016, our Compensation Committee adopted a non-employee director compensation policy. The policy provides for stipends to be paid to each of our non-employee directors for service on the Board and for service on
the Audit Committee, the Compensation Committee and the Nominating and Corporate Governance Committee. In June 2020, our Compensation Committee amended the policy to suspend payment for committee membership,
committee chairs, and for the role of lead independent director. In March 2021, the Board further amended and restated the non-employee director compensation policy to increase the number of shares subject to each non-employee
director’s annual option grant, for each non-employee director who continues to serve as a non-employee member of our Board following the annual meeting of our stockholders, from 1,875 shares of our common stock to 15,000 shares
of our common stock. These stock options will vest and become exercisable in full on the earliest of (i) the first anniversary of the grant date, (ii) the day before the first annual stockholders meeting occurring after the grant date or (iii)
immediately prior to a change in control of the Company, subject in each case to the director’s continued service on such vesting date. As of December 31, 2021, the stipends payable under this policy were as follows:
 

  

Member Annual
Service Stipend

($)  

Chairman
Additional Annual

Service Stipend
($)

Board of Directors  35,000  15,000
Audit Committee  7,500  15,000
Compensation Committee  5,000  10,000
Nominating and Corporate Governance Committee  5,000  7,500
Lead independent director  15,000  —
 

These stipends are payable in four equal quarterly installments on the last day of each quarter. In addition to stipends the non-employee director compensation policy also provides for an annual option grant for each non-employee
director for service on our Board.
 

Pursuant to our non-employee director compensation policy, as amended, on the date of each annual meeting of our stockholders, each director who continues to serve as a non-employee member of our Board following such
stockholders meeting will be automatically granted a stock option.
 

Effective January 2022, the Board further amended and restated the non-employee director compensation policy to increase the annual service stipend for board members, as follows:
 

  

Member Annual
Service Stipend

($)  

Chairman
Additional Annual

Service Stipend
($)

Board of Directors  40,000  15,000
Audit Committee  7,500  15,000
Compensation Committee  5,000  10,000
Nominating and Corporate Governance Committee  5,000  7,500
Lead independent director*  15,000  —
     
*     If one is appointed.     
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2021 Director Compensation Table
 

The following table sets forth information regarding compensation earned for service on our Board during 2021 by our non-employee directors. Dr. Mickle, our president and chief executive officer, was also a director during 2021
but did not receive any additional compensation for his service as a director. Dr. Mickle’s compensation as an executive officer is set forth above under “Executive Compensation—Summary Compensation Table.” Mr. Pascoe, our
executive chairman, was also a director during 2021; his compensation for his service as a director prior to his appointment as executive chairman on November 10, 2021, is set forth above under “Executive Compensation—Summary
Compensation Table.”
 

Name  

Fees Earned
or Paid in Cash

($)  

Option
Awards (1)

($)  
Total

($)
Matthew R. Plooster  55,000 (2)  180,300  235,300
Joseph B. Saluri  55,707 (3)  180,300  236,007
David S. Tierney  50,799 (4)  180,300  231,099
Tamara A. Seymour  21,957 (5)  162,669  184,626
       
 
(1) This column reflects the full grant date fair value for options granted during the year as measured pursuant to ASC Topic 718 as stock-based compensation in our financial statements. Unlike the calculations contained in our

financial statements, this calculation does not give effect to any estimate of forfeitures related to service-based vesting but assumes that the director will perform the requisite service for the award to vest in full. The assumptions we
used in valuing options are described in Note L to our audited financial statements included in our Annual Report on Form 10-K for the fiscal year ended December 31, 2021.

(2) Represents stipends awarded for Mr. Plooster’s service on our Board, as the chairman of our Compensation Committee and as a member of our Nominating and Corporate Governance Committee during 2021.
(3) Represents stipends awarded for Mr. Saluri’s service on our Board, as a member of our Audit Committee and as the chairman of our Nominating and Corporate Governance Committee during 2021, and as a member of the

Compensation Committee from November 10, 2021, to December 31, 2021.
(4) Represents stipends awarded for Mr. Tierney’s service on our Board, as a member of our Compensation Committee and as a member of our Nominating and Corporate Governance Committee during 2021, and as a member of the

Audit Committee from January 1, 2021, to August 17, 2021, and again from November 10, 2021, to December 31, 2021.
(5) Represents stipends awarded for Ms. Seymour's service on our Board, as the chairman of our Audit Committee and as a member of our Compensation Committee from August 18, 2021, through December 31, 2021.
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The table below shows the aggregate number of option awards outstanding for each of our non-employee directors as of December 31, 2021:
 

Name  

Aggregate Option
Awards Outstanding

(#)
Matthew R. Plooster  22,312 (2)
Joseph B. Saluri  21,562 (1)
David S. Tierney  21,562 (1)
Tamara A. Seymour  22,500 (3)
   
 
(1) As of December 31, 2021, 6,562 shares underlying these options were vested. The remaining 15,000 shares underlying these options will vest on the earlier of (i) June 17, 2022 or (ii) one day prior to the date of the Annual

Meeting.
(2) As of December 31, 2021, 7,312 shares underlying these options were vested. The remaining 15,000 shares underlying these options will vest on the earlier of (i) June 17, 2022 or (ii) one day prior to the date of the Annual

Meeting.
(3) As of December 31, 2021, 22,500 shares underlying these options will vest in equal annual installments over a period of three years beginning on August 18, 2022, through August 18, 2024.
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SECURITIES AUTHORIZED FOR ISSUANCE UNDER THE EQUITY COMPENSATION PLANS 
 

The following table provides information with respect to all of our equity compensation plans in effect as of December 31, 2021. Information is included for the 2007 Plan and the A&R 2014 Plan, each of which was in effect as of
December 31, 2021 and was adopted with the approval of our stockholders.
 

EQUITY COMPENSATION PLAN INFORMATION 
 

Plan Category  

Number of securities to be issued
upon exercise of

outstanding
options, warrants and rights

(#) (a)  

Weighted-average
exercise price of

outstanding
options, warrants and rights

($) (b)  

Number of securities
available for

future issuance
under equity
compensation

plans (excluding
securities reflected

in column (a))
(#) (c)

Equity compensation plans approved by security holders  1,273,879 (1)  $27.58  5,709,935 (2)
Equity compensation plans not approved by security holders  —  —  —
Total  1,273,879    5,709,935
 
(1) Includes (i) options to purchase a total of 11,306 shares of our common stock under the 2007 Plan and (ii) options to purchase a total of 1,262,573 shares of common stock under the A&R 2014 Plan.
(2) Consists of 4,209,935 shares of common stock reserved for issuance under the A&R 2014 Plan and 1,500,000 shares of common stock reserved for issuance under the 2021 ESPP. The number of shares of our common stock

reserved for issuance under the A&R 2014 Plan will automatically increase each year on January 1 from January 1, 2016 continuing through January 1, 2031, by (i) 4.0% of the total number of shares of our common stock
outstanding on December 31 of the preceding calendar year, or (ii) a lesser number of shares determined by our Board. Pursuant to the terms of the A&R 2014 Plan, an additional 1,400,225 shares of common stock were added to
the number of shares reserved for issuance under the A&R 2014 Plan, effective January 1, 2022.
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TRANSACTIONS WITH RELATED PERSONS
 
RELATED-PERSON TRANSACTIONS POLICY AND PROCEDURES 
 

We have a related person transaction policy in writing that sets forth our procedures for the identification, review, consideration and approval or ratification of related person transactions. For purposes of our policy only, a related
person transaction is a transaction, arrangement or relationship, or any series of similar transactions, arrangements or relationships, in which we and any related person are, were or will be participants in which the amount involved
exceeds $120,000. Transactions involving compensation for services provided to us as an employee or director are not covered by this policy. A related person is any executive officer, director or beneficial owner of more than 5% of
any class of our voting securities, including any of their immediate family members and any entity owned or controlled by such persons.
 

Under the policy, if a transaction has been identified as a related person transaction, including any transaction that was not a related person transaction when originally consummated or any transaction that was not initially identified
as a related person transaction prior to consummation, our management must present information regarding the related person transaction to our Audit Committee, or, if Audit Committee approval would be inappropriate, to another
independent body of our Board, for review, consideration and approval or ratification. The presentation must include a description of, among other things, the material facts, the interests, direct and indirect, of the related persons, the
benefits to us of the transaction and whether the transaction is on terms that are comparable to the terms available to or from, as the case may be, an unrelated third party or to or from employees generally. Under the policy, we will
collect information that we deem reasonably necessary from each director, executive officer and, to the extent feasible, significant stockholder to enable us to identify any existing or potential related-person transactions and to effectuate
the terms of the policy. In addition, under our Code of Conduct, our employees and directors will have an affirmative responsibility to disclose any transaction or relationship that reasonably could be expected to give rise to a conflict of
interest. In considering related person transactions, our Audit Committee, or other independent body of our Board, will take into account the relevant available facts and circumstances including, but not limited to:
 
 ● the risks, costs and benefits to us;
   
 ● the impact on a director’s independence in the event that the related person is a director, immediate family member of a director or an entity with which a director is affiliated;
   
 ● the availability of other sources for comparable services or products; and
   
 ● the terms available to or from, as the case may be, unrelated third parties or to or from employees generally.
 

The policy requires that, in determining whether to approve, ratify or reject a related person transaction, our Audit Committee, or other independent body of our Board, must consider, in light of known circumstances, whether the
transaction is in, or is not inconsistent with, our best interests and those of our stockholders, as our Audit Committee, or other independent body of our Board, determines in the good faith exercise of its discretion.
 
Certain Transactions
 

The following are certain transactions, arrangements and relationships with persons who are, or were during the period beginning January 1, 2020, our directors, executive officers or shareholders owning 5% or more of our
outstanding common shares.
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December 2020 Exchange Agreement
 

In December 2020, we entered into a December 2020 Exchange Agreement and Amendment to Facility Agreement, Notes and Investors’ Rights Agreement (the “December 2020 Exchange Agreement”), which was amended on
December 24, 2020. Pursuant to the December 2020 Exchange Agreement, (a) we made a cash pre-payment (the “Debt Payment”) of a portion of the principal amount of our then outstanding senior secured convertible notes issued in
December 2019 and January 2020 (the “Senior Secured Notes”) and the senior secured convertible promissory note (the “Deerfield Note”) then held by Deerfield Private Design Fund III, L.P., which was a 5% stockholder (“Deerfield”
and together with Deerfield Special Situations Fund, L.P., the “Deerfield Lenders”), to the Deerfield Lenders, Delaware Street Capital Master Fund, L.P. and M. Kingdon Offshore Master Fund, LP, or, collectively, the Holders, in an
aggregate amount equal to approximately $30.3 million; and (b) issued 31,476.98412 shares of our Series B-2 Preferred Stock and warrants exercisable for 3,632,019 shares of our common stock in exchange for the cancellation of a
portion of the principal amount of the Senior Secured Notes and Deerfield Note owned by the Holders, with such transaction referred to as the Exchange. Immediately following the completion of the Exchange and Debt Payment, the
aggregate balance of principal and accrued interest remaining outstanding under the Senior Secured Notes and the Deerfield Note was approximately $7.6 million.
 

Please see “Item 7—Management’s Discussion and Analysis of Financial Condition and Results of Operations—Liquidity and Capital Resources—Convertible Debt—2021 Note Exchanges” in our Annual Report on Form 10-K for
the fiscal year ended December 31, 2021, as filed with the SEC on March 31, 2022, for further discussion of these exchanges of the December 2019 and January 2020 Notes.
 
Investors’ Rights Agreement
 

We have entered into an investors’ rights agreement with some of our stockholders, including Deerfield Private Design Fund III, L.P., which was a 5% stockholder. The investors’ rights agreement, among other things, grants these
stockholders specified registration rights with respect to shares of our common stock, including shares of common stock issued or issuable upon conversion or reclassification of the shares of our redeemable convertible preferred stock,
convertible notes and warrants held by them. The provisions of this agreement, other than those relating to registration rights, terminated on the two-year anniversary of our initial public offering as to all stockholders party to such
agreement, other than Deerfield Private Design Fund III, L.P.
 
Indemnification Agreements
 

Our amended and restated certificate of incorporation contains provisions limiting the liability of directors, and our amended and restated bylaws provide that we will indemnify each of our directors to the fullest extent permitted
under Delaware law. Our amended and restated certificate of incorporation and amended and restated bylaws also provide our Board with discretion to indemnify our officers and employees when determined appropriate by the Board.
 

In addition, we have entered into indemnification agreements with our directors and executive officers. For more information regarding these agreements, see “Executive Compensation—Limitations on Liability and Indemnification
Matters.”
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HOUSEHOLDING OF PROXY MATERIALS
 

The SEC has adopted rules that permit companies and intermediaries (e.g., brokers) to satisfy the delivery requirements for Notices of Internet Availability of Proxy Materials or other Annual Meeting materials with respect to two or
more stockholders sharing the same address by delivering a single Notice of Internet Availability of Proxy Materials or other Annual Meeting materials addressed to those stockholders. This process, which is commonly referred to as
“householding,” potentially means extra convenience for stockholders and cost savings for companies.
 

This year, a number of brokers with account holders who are our stockholders will be “householding” our proxy materials. A single Notice of Internet Availability of Proxy Materials will be delivered to multiple stockholders sharing
an address unless contrary instructions have been received from one or more of the affected stockholders. Once you have received notice from your broker that they will be “householding” communications to your address,
“householding” will continue until you are notified otherwise or until you revoke your consent. We agree to deliver promptly, upon written or oral request, a separate copy of the proxy materials, as requested, to any stockholder at the
shared address to which a single copy of those documents was delivered. If, at any time, you no longer wish to participate in “householding” and would prefer to receive a separate Notice of Internet Availability of Proxy Materials,
please notify your broker or KemPharm. Direct your written request to KemPharm, Inc., 1180 Celebration Blvd. Suite 103, Celebration, FL 34747, Attn: Corporate Secretary or contact Timothy Sangiovanni, Vice President, Corporate
Controller, at (321) 939-3416. Stockholders who currently receive multiple copies of the Notices of Internet Availability of Proxy Materials at their addresses and would like to request “householding” of their communications should
contact their brokers.
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OTHER MATTERS
 

The Board knows of no other matters that will be presented for consideration at the Annual Meeting. If any other matters are properly brought before the meeting, it is the intention of the persons named in the accompanying proxy to
vote on such matters in accordance with their best judgment.
 
 By Order of the Board of Directors  
   
 /s/ R. LaDuane Clifton  
 R. LaDuane Clifton, CPA  
 Chief Financial Officer, Secretary and Treasurer  
 

May 12, 2022
 

A copy of the Company’s Annual Report to the Securities and Exchange Commission on Form 10-K for the fiscal year ended December 31, 2021 is available without charge upon written request to KemPharm, Inc., 1180
Celebration Blvd., Suite 103, Celebration, FL 34747 Attn: Corporate Secretary.
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